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CHAPTER 

ONE 


INTRODUCTION 


As  the  second  Ombudsman  of  the  Province  of  Ontario,  I am 
pleased  to  present  the  Sixth  Report  of  the  Ombudsman.  This 
Report  covers  a period  of  time  from  October  1,  1978  to  March  31, 
1979  and  as  such  spans  the  period  of  nine  days  when  Mr.  Arthur 
Maloney,  Q.C.  was  still  Ombudsman,  from  October  9th  to  December 
31,  1978  when  Mr.  Keith  Hoilett  was  the  Temporary  Ombudsman  plus 
the  period  of  time  from  January  1 to  March  31,  1979  when  I had 
been  appointed  as  Ombudsman. 


SIXTH  REPORT 

This  Report  is  smaller  than  the  Fifth  Report.  I have 
decided  to  discontinue  Volume  2 of  the  Report.  In  the  previous 
three  Reports,  Volume  2 consisted  of  a complaint-by-complaint 
summary  of  all  grievances  dealt  with  and  completed  during  the 
reporting  period.  It  became  obvious  that  very  few  people  were 
reading  this  material.  All  of  the  information  contained  therein 
is  stored  in  our  computer  records  and  can  be  readily  retrieved 
and  printed  out  if  needed. 

In  this  Sixth  Report,  the  number  of  Detailed  Case  Summaries 
has  been  decreased.  Of  more  importance  there  is  an  addition  to 
this  Report  which  contains  a summary  of  previous  recommendations 
by  this  Office  which  have  not  yet  been  adopted  and  is  found 
under  the  heading  "Recommendations  Denied."  (Appendices  A and  B) 


THE  COMPLAINTS 

Since  the  inception  of  the  Office  of  the  Ombudsman  in 
May  of  1975,  until  the  cut-off  date  of  this  Report,  March  31, 
1979,  the  Office  received  complaints  for  which  a total  of  23,373 
files  were  opened.  During  this  period  the  Office  also  dealt 
with  close  to  26,500  non- jurisdictional  complaints  and  informa- 
tion requests  for  which  no  follow-up  action  was  required  and  for 
which  a file  was  not  opened.  A total  of  21,507  files  were  closed 
since  May  of  1975;  7,903  (37%)  of  these  files  involved  complaints 
which  were  within  the  jurisdiction  of  the  Office  of  the  Ombudsman 
to  investigate. 
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STATISTICAL  HIGHLIGHTS 


The  following  table  highlights  some  of  the  statistics 
contained  in  this  Report: 


FILES: 

OPENED  2,888  NO  FOLLOW-UP  COMPLAINTS  & COMPLAINT 

CLOSED  3,126  INFORMATION  REQUESTS:  2,558  REQUESTS:  3,664 


BY  JURISDICTION 

BY  ORGANIZATION 

1,502 

within  jurisdiction 

2,567 

involved  Ontario  Govern- 
ment ministries  or  agencies 

361 

information  requests 

491 

involved  private  agencies , 

88 

jurisdiction 

firms  or  individuals 

undetermined 

236 

involved  municipalities 

1,  713 

outside  jurisdiction 

or  local  police  forces 

(374  premature) 

154 

involved  Federal  Government 

departments  or  agencies 

149 

involved  courts 

71 

involved  international. 

other  provinces  or 
unspecified 

3,664* 

Complaints 

3,668**  Complaints 

* Some  files  involved  more  than  one  complaint 

**  Some  complaints  involved  more  than  one  organization 
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During  the  period  covered  by  this  Sixth  Report,  October  1, 
1978  to  March  31,  1979,  we  opened  2,888  files.  The  complaints 
that  warranted  a file  opening  were  received  in  three  ways; 

67%  were  mailed  to  our  Office  from  complainants,  20%  were  brought 
to  our  attention  through  personal  interviews  at  our  Office  in 
Toronto,  and  13%  came  from  complainants  who  attended  our  private 
hearings  held  throughout  the  Province. 

Of  the  3,215  complaints  dealt  with  during  this  period, 
for  which  jurisdiction  was  determined,  1,502  or  47%  were  com- 
plaints within  the  jurisdiction  of  the  Ombudsman.  The  percen- 
tage of  complaints  within  our  jurisdiction  during  this  reporting 
period  (47%)  should  not  be  compared  with  the  previous  reporting 
period  (37%)  for  the  purpose  of  drawing  conclusions,  because 
our  new  file  opening  policy  has  significantly  reduced  the  number 
of  files  opened  for  complaints  which  are  outside  the  jurisdic- 
tion of  the  Ombudsman.  Nevertheless,  our  Office  dealt  with 
more  jurisdictional  complaints  (1,502)  during  this  reporting 
period  than  during  any  other  six  month  report  period.  Also, 
the  average  duration  to  deal  with  a jurisdictional  complaint 
declined  from  176  days  for  the  previous  reporting  period  to  170 
days  for  this  report  period.  These  figures  support  our  view 
that  the  Office  is  becoming  more  responsive  to  the  needs  of 
citizens  who  have  complaints  that  are  within  the  jurisdiction 
of  the  Ombudsman.  Our  capability  to  provide  service  in  this 
area  which  is  central  to  the  mandate  of  the  Office  will  continue 
to  be  of  primary  concern  since,  at  the  end  of  the  period  covered 
by  this  Report,  1,528  or  79%  of  the  1,914  "in  progress"  complaint 
files  involved  complaints  that  are  within  our  jurisdiction  to 
investigate . 

As  noted  in  previous  reports,  our  Office  will  continue 
to  make  every  reasonable  effort  to  assist  those  citizens  who 
come  to  the  Ombudsman  with  problems  that  do  not  fall  within 
the  Ombudsman's  jurisdiction.  For  this  report  period  our 
Office  was  able  to  be  of  assistance  in  98%  of  the  1,713  non- 
jurisdictional  complaints  that  warranted  the  opening  of  a file. 
These  complainants  received  a letter  from  our  Office  which 
provided  either  a specific  referral  to  an  appropriate  agency 
or  a clarifying  explanation  of  the  complainant's  circumstances. 
The  complainants  who  were  involved  with  the  2,558  no  follow-up 
complaints  and  information  requests  for  which  we  did  not  open 
a file  were  provided  with  a referral  or  an  explanation  of  their 
situation  in  the  course  of  their  interviews  with  our  staff. 


Also,  during  the  period  covered  by  this  Report  we  dealt 
with  2,558  non- jurisdictional  complaints  and  information 
requests  which  did  not  require  follow-up  action  on  our  part, 
and  for  which  we  did  not  open  a file.  These  no  follow-up 
complaints  and  information  requests  were  received  and  handled 
through  our  interview  services  by  means  of  office  interviews 
(4%),  telephone  interviews  (80%),  and  hearing  interviews  (16%). 
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The  percentage  of  both  the  complaints  which  warranted  a file 
opening  (33%)  and  the  no  follow-up  complaints  that  were  received 
in  the  course  of  interviews,  continues  to  support  our  view  that 
citizens  perceive  this  Office  as  one  which  they  can  approach 
on  a very  personal  and  individual  basis  either  by  meeting  with 
members  of  our  staff  in  the  course  of  a private  hearing  or  by 
contacting  the  Office  in  person  or  by  telephone. 

Once  again.  Northern  Ontario  had  the  highest  complaint- 
to-population  ratio,  as  well  as  the  single  largest  volume  of 
complaints  from  our  nine  regions.  The  Ontario-North  Region 
accounted  for  472  (16%)  of  all  complaints  where  a geographical 
determination  could  be  made. 


FUTURE  REPORTS 


It  is  my  intention  that  hereafter  this  Office  will  report 
yearly  rather  than  every  six  months.  The  size  of  the  report 
will  be  substantially  reduced  in  that  fewer  sample  cases  will 
be  included. 

Future  reports  will  still  be  comprehensive  accounts  of 
the  Office  and  will  contain  those  cases  in  which  our  recom- 
mendations have  been  denied. 

During  the  course  of  the  year  interim  reports  will  be 
issued  as  required.  These  reports  will  contain  mention  only 
of  special  matters  dealt  with  by  the  Office  and  recommenda- 
tions denied. 

The  purpose  of  the  interim  reports  will  be  to  accommodate 
those  complainants  who,  in  our  opinion,  have  a legitimate 
grievance  which  should  be  corrected.  In  this  respect  I see 
interim  reports  to  be  the  appropriate  vehicle  to  present  their 
case  to  the  Select  Committee  of  the  Legislature  without  waiting 
until  the  year  end. 


REGIONAL  OFFICES 


On  June  15,  1979,  our  first  regional  office  was  opened 
in  Thunder  Bay.  This  office  will  be  staffed  by  three 
people,  two  of  whom  have  been  moved  from  this  office  and  the 
other  recruited  from  the  Thunder  Bay  area.  The  opening  of  the 
office  has  been  accomplished  without  adding  to  our  staff 
complement  and  it  is  hoped  that  a substantial  portion  of  the 
cost  of  that  office  may  be  saved  in  travel  expenses  and  other 
costs  of  investigating  complaints  in  the  western  regions  of 
the  province.  The  city  of  Thunder  Bay  was  chosen  as  it  is  the 
center  of  far  Western  Ontario  and  those  regions  which  have 
the  most  difficulty  in  being  handled  by  our  Toronto  Office. 
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An  evaluation  study  will  be  made  at  the  end  of  six  months  and 
should  the  Thunder  Bay  office  prove  its  worth  it  is  my  inten- 
tion to  open  two  more  branch  offices  in  the  next  year. 


PRIVATE  HEARINGS 

In  keeping  with  the  Office's  commitment  to  continue 
Private  Hearings  throughout  the  Province,  I am  pleased  to 
report  that  during  the  period  covered  by  this  Sixth  Report,  the 
Office  of  the  Ombudsman  held  Private  Hearings  in  the  following 
18  communities: 

Date  Location  No.  of  No.  of 

complaints  interviews 
received  conducted 


Oct. 

17 

Schreiber 

16 

12 

Oct. 

18 

Mani touwadge 

7 

6 

Oct. 

19 

Hornepayne 

10 

10 

Nov. 

7 

Windsor 

40 

32 

Nov. 

8 

Leamington 

30 

30 

Nov. 

9 

Chatham 

56 

55 

Dec. 

5 

Atikokan 

24 

21 

Dec. 

6 

Fort  Frances 

28 

24 

Dec. 

7 

Rainy  River 

11 

11 

Jan . 

9 

Belleville 

70 

56 

Jan . 

10 

Port  Hope 

49 

46 

Jan. 

11  & 12 

Peterborough 

100 

97 

Feb. 

6 

Sudbury 

108 

107 

Feb . 

7 

Sturgeon  Falls 

51 

49 

Feb. 

8 

North  Bay 

82 

78 

Mar. 

6 

Hawkesbury 

34 

31 

Mar. 

7 

Morrisburg 

22 

20 

Mar. 

8 

Carleton  Place 

32 

31 

A total 

of 

715  private  interviews 

were  conducted  which 

gave 

rise  to 

770 

distinct  complaints. 

Carleton 

Place , 

the 

last 

municipality  visited  during  this 

reporting 

period. 

rep 

resented  the  126th  time  members  of  our  staff  conducted  Private 
Hearings . 


VISITS  TO  INDIAN  RESERVES  AND  SETTLEMENTS 

As  mentioned  in  the  Fifth  Report  members  of  our  staff 
have  continued  to  visit  the  Indian  Reserves  and  Settlements 
throughout  the  Province  to  enable  the  Native  population  to 
share  in  the  services  which  the  Ombudsman  can  offer  to  the 
citizens  of  Ontario. 

Although  we  continued  to  pay  visits  to  the  northern  bands, 
we  also  visited  a number  of  the  bands  in  the  southern  and 
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central  portions  of  the  Province.  As  the  knowledge  of  the 
Ombudsman's  role  and  function  grows,  the  Office  is  called  upon 
to  conduct  a greater  number  of  investigations  into  matters 
which  cause  concern  to  our  Native  population.  Elsewhere  in 
this  report  there  will  be  found  a summary  of  the  complaint  and 
solution  relating  to  one  band's  difficulties  in  making  applica- 
tion for  funding  under  the  Wintario  Capital  Grants  Program  of 
the  Ministry  of  Culture  and  Recreation. 

Again  we  wish  to  acknowledge  the  cooperation  extended 
to  us  by  the  federal  departments  of  Indian  Affairs  and  National 
Health  and  Welfare  in  making  accommodation  available  to  our 
staff.  Also  the  assistance  of  the  Ontario  Ministries  of 
Northern  Affairs  and  Natural  Resources  is  appreciated,  as  they 
helped  us  in  our  travels  in  the  far  north. 

Also  many  of  the  private  sector  corporations  who  have 
considerable  dealing  with  the  bands  have  given  excellent  coopera- 
tion in  resolving  the  difficulties  which  are  sometimes  faced. 

In  particular  we  wish  to  thank  the  Manager  of  Northern  Affairs 
of  Bell  Canada  in  Thunder  Bay  for  the  prompt  action  which  that 
firm  has  taken  in  response  to  approaches  which  this  office  has 
made  on  behalf  of  the  Indian  population  in  the  far  north. 


INDIAN  RESERVE,  SETTLEMENT,  AND  COMMUNITY  VISITS 


Oct.  4,  1978 
Oct.  5 & 6 


Fort  Hope  Indian  Reserve 
Lansdowne  House  Settlement 
Summer  Beaver  Settlement 
Webequie  Settlement 
Cape  Croker  Reserve 
Saugeen  Reserve 
Christian  Island  Reserve 
Gibson  Reserve 
Parry  Island  Reserve 
Moose  Deer  Point  Reserve 
Georgina  Island  Reserve 
Chippewas  of  Rama  Reserve 
Aroland  Community 
Constance  Lake  Reserve 
Long  Lake  Reserve  #58 
Long  Lake  Reserve  #77 
Marten  Falls  Reserve  (Ogoki) 

Whitefish  Lake  Reserve 
Serpent  River  Reserve 
Spanish  River  Reserve 

Mississauga  Reserve  No.  8 (Blind  River) 

Thessalon  Reserve 

Batchewana  Reserve 

Garden  River  Reserve 

Mississaugas  of  Scugog  Reserve 


Oct.  7 
Oct.  8 
Oct.  31 
Oct.  31 
Nov.  1 
Nov.  1 
Nov.  2 
Nov.  2 
Nov.  3 
Nov.  6 
Dec.  11 
Dec.  12 
Dec.  13 
Dec.  13 
Dec.  14 


Jan.  15,  1979 


Jan.  16 
Jan.  16 
Jan.  17 
Jan.  17 
Jan,  18 
Jan.  18 
Feb.  19 
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Indian  Visits  - Cont'd.. 


Feb . 

19 

Hiawatha  Reserve  (Keene) 

Feb . 

20 

Alderville  Reserve 

Feb. 

21 

Mohawks  of  Bay  of  Quinte  Reserve  (Deseronto) 

Feb. 

22 

Golden  Lake  Reserve 

Feb. 

23 

Iroquois  of  St.  Regis  Reserve 

Feb . 

27 

Curve  Lake  Reserve 

THE  CORRECTIONAL  REPORT 

In  our  Fifth  Report  to  the  Legislature,  we  stated  that 
further  updated  information  was  required  from  the  Ministry 
of  Correctional  Services  in  respect  to  a number  of  our  recom- 
mendations and  that  a letter  requesting  this  material  was  sent 
to  the  Ministry  on  August  8,  1978.  By  the  end  of  our  Sixth 
Reporting  Period  we  still  had  not  received  the  Ministry's 
response.  However,  during  subsequent  communication  with  the 
Ministry,  we  have  been  informed  that  a response  has  been  prepared 
and  that  it  will  be  forwarded  to  our  office  in  the  immediate 
future.  An  update  will  be  provided  by  our  Office  as  soon  as 
possible. 


CORRECTIONAL  AND  PSYCHIATRIC  SERVICES 

In  our  Fifth  Report,  we  commented  on  the  need  to  introduce 
coloured  envelopes  which  are  pre-addressed  to  the  Ombudsman 
and  clearly  marked  "Confidential"  for  inmates  housed  in 
Ontario  correctional  facilities.  These  are  now  in  use.  In 
addition,  we  introduced  printed  bilingual  signs  which  were 
posted  within  the  institutions  to  inform  inmates  of  the  new 
procedures  for  writing  to  the  Ombudsman. 

During  the  Sixth  Reporting  Period,  I take  pleasure  in 
reporting  that  there  were  no  significant  changes  in  our  rela- 
tionship with  either  the  Ministry  of  Correctional  Services  or 
the  Ministry  of  Health.  The  number  of  complaints  received  by 
this  Office  was  consistant  with  the  numbers  received  during 
previous  reporting  periods. 


OMBUDSMAN  FILM 


The  twenty-three  minute  film  commenced  prior  to  my 
appointment  as  Ombudsman  has  been  completed  and  is  now 
available  for  showing.  Distribution  of  this  film  is  currently 
underway  on  a Province  wide  scale  to  community  groups  such 
as  service  clubs,  associations,  schools,  churches,  colleges, 
institutions,  business  and  industry.  In  addition  the  film, 
titled  "The  Ontario  Ombudsman",  will  be  telecast  regularly  by 
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commercial  and  cable  television  outlets  across  the  Province. 

It  is  intended  that  its  use  will  advise  the  people  of  the  Office 
of  the  Ombudsman  and  make  clear  what  the  Office  can  do  and  what 
is  beyond  its  jurisdiction. 


OMBUDSMAN  BROCHURE 

Also  completed  at  the  end  of  March,  1979,  was  the  printing 
of  a bilingual  (English  and  French)  brochure  titled  "Can  Your 
Ontario  Ombudsman  Help  You?"  This  Brochure  was  made  available 
through  the  Supermarket  Information  Network  distribution  system 
for  an  8“week  period  which  commenced  April  30th.  Depending 
on  the  results  of  this  method  of  distribution,  a further  8-week 
distribution  program  may  be  arranged  for  the  Fall  of  this  year. 
Additionally,  the  brochure  is  available  from  the  community 
information  centres  throughout  the  Province  as  well  as  through 
Northern  Affairs  offices  and  other  government  outlets,  including 
area  Legal  Aid  offices  and  storefront  Legal  Aid  clinics.  It 
is  also  intended  to  distribute  a copy  of  the  brochure  to  each 
of  the  12,000  lawyers  in  Ontario.  The  purpose  of  reaching  this 
particular  group  is  that  there  is  evidence  that  many  lawyers 
are  somewhat  unclear  as  to  which  matters  fall  within  our 
jurisdiction  and  our  brochure  will  be  an  aid  in  helping  them 
to  decide  when  and  when  not  to  make  a referral  to  our  office. 

Also  our  pamphlet  is  presently  being  translated  into 
Cree  and  0 jibway  to  service  the  native  people  living  on  reserves 
and  in  settlements  in  Ontario. 

It  is  our  hope  that  the  Pamphlet  and  the  film  will  decrease 
the  number  of  non- jurisdictional  complaints  made  to  the  Office 
and  will  result  in  a saving  of  time  to  the  Office  which  can  be 
spent  more  productively  on  complaints  which  come  within  our 
jurisdiction. 

The  content  of  our  Brochure  is  reprinted  in  Appendix  E 
of  this  Report. 


COURT  CASES 

We  presently  have  two  cases  dealing  with  our  jurisdiction 
before  the  Courts.  One  concerns  our  jurisdiction  with  the  Health 
Disciplines  Board  and  the  other  deals  with  our  position  in  the 
Pickering  complaint. 

A.  Health  Disciplines  Board 

In  our  Fifth  Report  we  reported  on  our  application  to  the 
Supreme  Court  of  Ontario  for  a declaratory  order  respecting 
our  jurisdiction  over  the  Health  Disciplines  Board.  The 
respondents  in  the  application  were  the  Health  Disciplines 
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Board  and  the  Attorney  General  of  the  Province  of  Ontario. 

This  application  was  made  pursuant  to  section  15(5)  of  The 
Ombudsman  Act  which  states; 

"If  any  question  arises  whether  the  Ombudsman 
has  jurisdiction  to  investigate  any  case  or 
class  of  cases  under  this  Act.,  he  may,  if  he 
thinks  fit,  apply  to  the  Supreme  Court  for  a 
declaratory  order  determining  the  question." 

The  questions  to  be  determined  in  the  application  were: 

1.  Is  the  Health  Disciplines  Board  of  the 
Province  of  Ontario  a governmental 
organization  of  the  Province  of  Ontario 
within  the  meaning  of  The  Ombudsman  Act? 

2.  Does  the  Ombudsman  have  jurisdiction  pursuant 
to  section  15(1)  of  The  Ombudsman  Act  to 
investigate  a review  and  decision  made  by  the 
Health  Disciplines  Board  of  Ontario  in  respect 
of  the  case  in  issue  and  other  cases  within 
the  same  class? 

The  application  was  argued  before  the  Honourable  Mr,  Justice 
Labrosse  on  December  13,  1978,  and  judgment  was  given  orally 
on  December  14,  1978,  Mr.  Justice  Labrosse  answered  both 
questions  set  out  in  the  application  in  the  affirmative.  He 
held  that  the  Health  Disciplines  Board  a governmental 
organization  within  the  meaning  of  The  Ombudsman  Act,  and 
he  held  that  the  Ombudsman  does  have  jurisdiction  under  section 
15(5)  of  the  Act  to  investigate  the  review  and  decision  of  the 
Health  Disciplines  Board  which  were  the  subject  of  the  complaint. 
However,  he  struck  out  the  last  words  of  the  second  question, 

"and  other  cases  within  the  same  class",  on  the  ground  that 
the  words  were  confusing. 

On  December  29,  1978,  the  Health  Disciplines  Board  and 
the  Attorney  General,  through  their  counsel,  individually 
served  Notices  of  Appeal  of  the  judgment  of  The  Honourable 
Mr.  Justice  Labrosse  to  the  Ontario  Court  of  Appeal. 

The  Appeal  was  argued  before  the  Ontario  Court  of  Appeal 
on  June  7th  and  June  8th  and  judgment  was  reserved. 

B.  North  Pickering  Court  Application 

Our  Fifth  Report  gave  an  account  of  the  events  which 
resulted  in  the  Ombudsman's  application  to  the  Supreme  Court 
of  Ontario  concerning  certain  North  Pickering  cases.  This 
application  requested  the  court  to  indicate  whether  the 
Ombudsman  would  have  the  jurisdiction  to  re-investigate  or 
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further  investigate  the  complaints  of  those  former  North 
Pickering  landowners  whose  cases  were  before  the  Commission 
of  Inquiry. 

July  10,  1979  has  been  scheduled  by  the  court  as  the 
tentative  date  for  hearing  this  matter.  A further  report 
will  be  made  when  appropriate. 


NORTH  PICKERING  HEARINGS  BEFORE  MR.  KEITH  HQILETT 

In  terms  of  the  number  of  witnesses  heard  and  the  number 
of  days  sat,  there  have  been  no  significant  changes  in  the 
status  of  the  North  Pickering  Hearings  from  that  reported  in 
the  Ombudsman's  Fifth  Report. 

The  Chairman  and  Council  have  met  on  several  occasions 
to  deal  with  the  few  routine  matters.  Written  arguments  by 
counsel,  parts  of  which  have  been  submitted,  have  been  only 
partially  completed. 

The  last  such  meeting  was  on  Wednesday,  May  30th,  when 
counsel  indicated  that  complete  written  arguments  will  be 
ready  for  exchange  by  July  15,  1979. 

It  would  still  be  premature  to  forecast  when  a final 
report  will  be  prepared. 


COMMENTS  ON  THE  WORKMEN'S  COMPENSATION  BOARD'S  STATEMENT  OF 
ITS  POLICY  ON  EXTENDING  "BENEFIT  OF  REASONABLE  DOUBT" 


The  Workmen's  Compensation  Board  has  long  operated  under 
the  policy  of  extending  the  benefit  of  reasonable  doubt  to 
the  employee.  Both  the  application  of  this  policy  by  the 
Board  and  the  failure  of  the  Board  to  apply  the  policy  to 
certain  applications  for  compensation  have  been  the  subject 
of  a number  of  investigations  conducted  by  this  Office,  and 
the  subject  of  consideration  and  comment  by  the  Select  Committee 
on  the  Ombudsman . 

The  latest  statement  of  the  policy  on  "Benefit  of  Reasonable 
Doubt"  was  approved  by  the  Corporate  Board  on  December  15,  1978, 
and  may  be  found  at  Appendix  D of  this  Report.  When  Mr.  G.W. 
Reed,  Vice  Chairman  of  Appeals  for  the  Board  appeared  before 
the  Select  Committee  in  February  of  this  year,  he  invited 
comments  on  the  policy  statement.  I welcome  the  opportunity 
to  respond  to  his  request  in  this  Report,  in  the  sincere  hope 
that  my  observations  will  be  of  some  assistance  to  the  Commit- 
tee which  I understand  the  Board  has  established  to  review  the 
policy . 
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In  my  view,  the  present  Board's  statement  of  the  policy, 
while  an  admirable  attempt  to  reduce  to  writing  an  illusive 
concept,  fails  to  hit  the  mark  because  it  is  unduly  long,  lacks 
clarity,  and  confuses  the  benefit  of  reasonable  doubt  with 
other  legal  principles  and  rules  of  evidence.  I repeat  that 
I make  these  criticisms  in  the  knowledge  that  they  will  be 
received  in  the  constructive  manner  in  which  they  are  intended. 

If  lawyers  have  difficulty  understanding  the  Board's 
statement,  how  then  are  the  Board  members,  many  of  whom  are 
not  legally  trained,  to  know  when  to  apply  the  policy?  How  is 
the  claimant  for  compensation  to  know  whether  the  policy  will 
be  applied  on  the  facts  of  his  or  her  case? 

As  I understand  it,  the  Board  policy  is  intended  to  be 
applied  in  favour  of  the  employee  in  situations  where  the 
evidence  is  equally  (or  almost  equally)  balanced.  However, 
the  Board  states  that  "the  employee  does  not  require  a prepon- 
derance of  evidence  in  support  of  his  claim"  but  that  it  is 
the  "balance  of  probabilities"  which  is  the  basis  upon  which 
"reasonable  inferences  can  be  drawn  in  favour  of  the  employee". 
However,  it  is  also  stated  that  the  employee's  case  does  not 
have  to  be  proved  on  a preponderance  of  evidence.  The  Board 
seems  to  be  saying  that  where  the  evidence  consists  of 
"possibilities"  in  favour  of  allowing  the  claim  which  are 
equally  (or  almost  equally)  balanced  by  possibilities  against 
allowing  the  claim,  then  these  "mere  possibilities"  are  not 
sufficient  to  tip  the  scales  in  favour  of  the  employee. 

The  third  paragraph  of  the  Board's  statement  of  the  policy 
states  that  the  Board  "will  draw  from  all  the  circumstances 
of  the  case,  from  the  evidence  adduced  and  from  the  medical 
opinions,  all  reasonable  inferences  and  presumptions  in  favour 
of  recognizing  entitlement".  These  "reasonable  inferences" 
are,  according  to  the  fourth  paragraph  of  the  policy  statement, 
based  on  "the  balance  of  probabilities  and  not  mere  possibili- 
ties" . 

To  my  mind,  these  aspects  of  the  policy  statement  create 
confusion  as  to  the  degree  of  proof  required  by  the  Board 
before  the  benefit  of  doubt  is  extended  in  favour  of  the 
employee.  It  would  seem  that  the  Board's  statement  has  estab- 
lished a stricter  standard  of  proof  than  that  which  was  indicated 
to  members  of  the  Select  Committee  in  August,  1978,  and  in 
February,  1979.  As  an  illustration  of  this,  I make  reference 
to  three  of  the  analogies  used  by  representatives  of  the  Board 
and  Mr.  J.P.  Bell,  Counsel  to  the  Select  Committee. 

1.  When  evidence  for  and  against  the  employee's 
claim  is  evenly  balanced,  the  scales  are 
tipped  in  favour  of  the  employee  by  extending 
the  benefit  of  the  doubt  (Dr.  W.F.  Jacobs, 

Commissioner  of  Appeals,  August,  1978): 
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2.  In  baseball  parlance  "the  tie  goes  to  the 
runner  (Mr.  J.P.  Bell,  August,  1978) : 

3.  "...when  there  is  something  less  than  a tie, 
the  benefit  of  doubt  goes  to  the  injured 
workman,"  (Mr.  G.W.  Reed,  February,  1979). 

By  imposing,  before  applying  the  benefit  of  doubt,  the 
requirement  that  any  reasonable  inference  in  favour  of  a claim 
must  be  based  on  the  balance  of  probabilities,  the  Board,  in 
effect,  requires  that  the  civil  standard  based  on  a preponderance 
of  evidence  be  met.  If,  at  the  end  of  a trial,  the  evidence 
is  evenly  balanced,  then  the  plaintiff's  claim  fails  because 
in  order  to  meet  the  civil  standard  it  is  necessary  for  the 
plaintiff  to  establish  his  or  her  case  with  a preponderance  of 
evidence,  that  is  to  say,  more  than  50%  of  the  weight  of  the 
evidence  must  favour  the  plaintiff's  case.  From  discussions 
held  between  representatives  of  the  Board,  myself,  and  members 
of  my  staff,  and  a reading  of  the  Hansard  accounts  of  discussions 
before  the  Select  Committee,  I am  satisfied  that  it  was  not  the 
intent  of  the  Board  to  require  a preponderance  of  evidence  in 
favour  of  the  employee  before  extending  the  benefit  of  the 
doubt  to  that  employee.  The  unfortunate  situation  of  meaning 
one  thing  and  saying  another  seems  to  have  developed,  I have 
confidence  in  the  abilities  of  the  Board's  Committee  to  clearly 
define  the  principles  involved  in  a way  which  reflects  the 
laudable  intention  of  the  Board  in  having  such  a policy.  I 
should  like  to  make  the  following  brief  recommendations  for  the 
Committee's  consideration: 

-that  the  language  used  in  the  statement  be 
clearly  reflective  of  the  actual  intent  behind 
the  policy  and  the  actual  implementation  of  the 
policy  by  the  Board; 

-that  the  language  used  in  the  statement  be 
chosen  with  the  lay  person  in  mind  so  that 
those  who  administer  the  policy  and  those 
who  are  affected  by  it  are  better  able  to 
understand  its  operation; 

-that  if  the  Board  intends  to  make  a 
distinction  between  evidence  which  is 
stated  in  terms  of  possibilities  and 
evidence  which  is  stated  in  terms  of 
probabilities,  the  Board  should  clarify 
the  relative  importance  of  these  terms  so 
that  those  who  must  give  the  evidence  are  able 
to  appreciate  the  distinction; 
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"that  hypothetical  examples  illustrating 
when  the  policy  is  applicable  be  made 
generally  available  by  the  Board  on  request. 


BACKLOG  OF  CASES 

Upon  completing  a review  of  the  work  in  progress  in  the 
Office,  it  became  obvious  to  me  that  we  have  a substantial 
backlog  of  Workmen's  Compensation  Board  investigations. 
Strenuous  efforts  have  been  made  to  clear  up  this  backlog  by 
assigning  all  available  personnel  to  this  area.  It  is 
anticipated  that  other  organizational  and  managerial  plans 
presently  underway  might  materially  reduce  this  backlog  in  the 
next  year.  The  complexity  and  the  length  of  time  involved  in 
investigating  a Workmen's  Compensation  Board  complaint  coupled 
with  financial  restraints  have  resulted  in  the  accumulation  of 
this  backlog  that  we  presently  experience.  We  are  hopeful  that 
we  will  dispose  of  this  backlog  within  the  calendar  year.  If 
not,  it  may  be  necessary  to  add  one  or  two  employees  to  the 
office  next  year. 


RECOMMENDATIONS  DENIED  AND 
SECTION  22(3)  (d)  or  (e)  RECOMMENDATIONS 

This  being  my  first  Report  since  becoming  Ombudsman,  I 
thought  it  appropriate  to  take  inventory  of  all  those  cases 
since  the  inception  of  the  Office  of  the  Ombudsman  where  my 
predecessor  or  Mr.  Keith  Hoilett  in  his  capacity  as  Temporary 
Ombudsman  either;  (1)  made  a recommendation  under  section  22(3) 
of  The  Ombudsman  Act  which  was  initially  denied  by  the  govern- 
mental organization  to  which  it  was  addressed;  or  (2)  made  a 
recommendation  pursuant  to  section  22(3)  (d)  or  (e)  that  a 

practice  be  altered  or  a law  reconsidered.  The  results  of 
this  "stock  taking"  are  found  at  Appendices  A and  B respectively. 
Each  Appendix  is  organized  alphabetically,  by  the  governmental 
organization  to  which  the  recommendation  was  addressed,  and 
chronologically  by  Ombudsman  Report. 

Although  each  Appendix  speaks  for  itself,  a few  points 
are  worth  mentioning.  Firstly,  I have  purposely  not  included 
the  North  Pickering  case,  in  spite  of  the  fact  that  it  falls 
into  both  categories,  since  its  history  is  complex  and  well- 
documented  in  previous  Ombudsman  and  Select  Committee  Reports. 

The  case  is  still  "in-progress",  and  its  status  is  commented 
on  earlier  in  this  Report. 

Secondly,  it  is  important  to  recognize  that  the  second 
category  of  cases,  those  wherein  a recommendation  was  made 
that  a practice  be  changed  or  a law  reconsidered,  does  not 
include  those  cases  where  the  body  that  was  complained  of  in 


14  - 


a particular  case  agreed  to  alter  a practice  or  reconsider  a 
law  during  the  course  of  an  investigation ^ so  that  no  formal 
recommendation  to  this  effect  was  necessary. 

The  Select  Committee  on  the  Ombudsman  has,  pursuant  to 
its  mandate,  considered  all  those  "recommendation  denied"  cases 
where  the  Ombudsman  has  seen  fit  to  exercise  his  final  sanction, 
that  is  to  report  to  the  Legislative  Asserol>ly  on  the  results 
of  his  investigation  of  a particular  case,  where  the  govern- 
mental organization  to  which  a recommendation  was  directed, 
failed  to  take  action  which  the  Ombudsman  felt  was  adequate  and 
appropriate.  There  are  a further  11  such  cases  in  this  Report 
which  fall  into  this  category.  Only  ten  are  presented  since 
in  one  case  two  complainants  share  the  same  complaint.  These 
cases  are  as  follows: 

Detailed  Summary  No.  Page 


2 

22 

4 

28 

6 

39 

21 

70 

34 

101 

35 

105 

36 

108 

37 

112 

38 

116 

39 

123 

There  is  of  course  some  overlap  in  the  two  Appendices 
where  the  Ombudsman  made  a recommendation  under  section  22(3) 

(d)  or  (e)  that  was  denied  by  the  body  to  which  it  was 
addressed . 

The  Appendix  containing  the  second  category  of  cases  reveals 
some  interesting  - if  disturbing  - information.  Although  in 
some  cases  the  head  of  a governmental  organization  responded 
favourably  to  a recommendation,  the  alteration  in  practice  or 
the  legislative  amendment  recommended  has  yet  to  be  implemented, 

I am  confident  that  the  appropriate  persons  will  take  note  of 
these  situations,  some  of  which  I am  sure  are  oversights,  so 
that  the  assistance  of  the  Select  Committee  will  hopefully  not 
be  required. 

Speaking  of  the  Select  Committee,  I am  pleased  to  report 
that  I am  very  happy  with  the  support  that  both  the  Office  and 
I have  received  from  the  Committee  and  its  counsel  since  I 
became  Ombudsman.  The  Committee  accepted  an  invitation  which  I 
extended  to  meet  with  me  and  my  staff,  and  visited  our  Offices 
with  its  counsel  on  January  30,  1979  to  enhance  its  understanding 
of  our  work.  I read  with  interest  the  Committee's  Sixth  Report, 
and  look  forward  to  a long  and  friendly  relationship  with  the 
Committee,  which  I have  often  referred  to  as  the  final  arrow 
in  the  Ombudsman's  quiver. 
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COMPLAINT  HANDLING  PROCEDURES 


Shortly  after  taking  office,  two  employees  commenced  a 
study  of  our  system  of  handling  complaints  and  the  flow  of  files 
through  the  Office.  This  study  is  nearly  completed  and  has 
already  indicated  several  areas  in  which  time  might  be  saved. 
Upon  completion  of  the  study  and  upon  perusal  of  the  report  it 
is  anticipated  that  we  will  be  able  to  expedite  the  flow  of 
work  throughout  the  Office. 


PERFORMANCE  APPRAISALS 

Upon  taking  office  I found  that  the  personnel  files  did 
not  contain  any  performance  appraisals  of  the  employees.  In 
order  to  assess  the  worth  of  the  employees  to  the  Office  it  is 
essential  that  a system  of  performance  appraisals  be  in 
existence.  Woods,  Gordon  & Company  have  prepared  a report  and 
a system  of  appraisals  for  our  organization  and  this  system  is 
already  underway.  I am  satisfied  that  over  the  years  this 
system  will  be  of  invaluable  help  to  future  Ombudsmen  in  the 
performance  of  their  duties. 


SALARY  STUDY 

Upon  taking  office,  I perused  the  Salary  Administration 
Study  prepared  for  our  office  by  Hickling- Johnston , Management 
Consultants.  I have  decided  that  a further  study  be  conducted 
in  the  office  regarding  salaries.  This  study  has  not  yet 
commenced  but  a report  will  be  made  when  the  study  is  completed. 


WORD  PROCESSING 


It  is  my  desire  to  initiate  a word  processing  system  in 
the  Office.  This  system  has  been  found  to  be  highly  successful 
in  expediting  work  and  in  cutting  costs.  It  is  a combination 
of  skills  and  new  office  machinery.  A start  has  been  made  on 
this  project  and  it  will  take  approximately  two  years  to 
complete.  Further  reports  will  be  made  as  the  conversion  to 
the  new  system  takes  place.  We  should  be  able  to  initiate  the 
system  without  any  additional  cost  to  the  office  other  than 
normal  costs. 


LEASE 


Our  lease  on  the  present  quarters  expires  on  July  31,  1980. 
Shortly  after  taking  office,  I commenced  a search  for  new  office 
space.  The  present  lease  requires  that  notice  of  our  intention 
to  renew  must  be  given  by  February  15,  1980.  Our  present  lease 
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further  requires  that  the  renewal  be  renegotiated,  but  that 
the  rent  will  be  at  least  $15.00  per  square  foot.  We  have 
already  studied  a number  of  potential  new  sites  and  we  are 
continuing  our  search. 

We  have  located  a potential  facility  which  is  larger  than 
our  present  quarters  and  will  accommodate  any  expected  expan- 
sion for  a number  of  years  to  come.  These  premises  are  already 
owned  by  another  government  agency.  We  would  be  the  sole  tenants 
of  the  building,  which  is  a desirable  position  from  the  office's 
point  of  view,  as  we  would  be  able  to  control  access  and  also 
insure  the  security  of  documents.  The  premise  we  have  in  mind 
is  centrally  located  and  a long-term  lease  can  be  arranged.  It 
would  appear  that  this  location  would  be  ideal  in  all  respects, 
including  the  price.  It  is  my  hope  that  we  will  be  able  to 
consummate  this  arrangement  in  the  near  future. 


AUTOMOBILES 

The  Office  presently  has  ten  automobiles  and  it  is  our 
intention  to  gradually  reduce  this  number  to  five  or  six  vehicles. 
It  is  anticipated  that  the  Office  will  always  require  some 
vehicles  for  investigations  within  a 100  mile  radius  of  the 
city  of  Toronto.  We  are  confident  that  by  putting  into  effect 
a mileage  arrangement  for  employees  willing  to  use  their  own 
vehicles  and  by  the  judicious  rental  of  vehicles  our  automobile 
costs  can  be  materially  reduced. 


MICROFILMING 

Our  office  now  has  some  23,000  files  in  existence  of  which 
approximately  21,000  have  been  closed.  In  order  to  cut  down 
the  required  storage  space  in  this  office,  which  costs  us 
approximately  $12.75  per  square  foot  per  year,  a system  of 
microfilming  the  complaint  letter  and  the  reporting  letter  has 
been  introduced.  When  this  project  is  completed  we  will  be 
able  to  transfer  our  closed  files  to  the  Archives  and  thus  achieve 
a.  more  economical  use  of  space. 


THE  BLUEPRINT 


Mr.  Maloney  has  completed  his  Blueprint  as  he  promised 
and  has  submitted  it  to  the  Legislature. 


ATTENDANCE  AT  CONFERENCES  AND  SPECIAL  EVENTS 

During  this  reporting  period  members  of  the  staff  parti- 
cipated in  two  important  Ombudsman  functions  outside  Ontario. 
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In  February,  1979,  Ellen  Adams,  Director  of  Special  Services, 
while  vacationing  in  Jaipur,  India,  called  on  the  Acting  Lokayukta 
(Ombudsman)  for  Rajasthan,  Mr.  Justice  D.P.  Gupta  who  is  also 
a Judge  of  the  High  Court  of  Rajasthan.  After  a brief  exchange 
of  information  concerning  the  respective  Ombudsmen  offices,  she 
was  invited  by  Mr.  Justice  Gupta  to  address  the  Judges  of  the 
High  Court  and  the  Members  of  the  Local  Bar  Association  to  speak 
about  Ombudsmen's  offices  in  other  countries  and  specifically 
in  Ontario. 

This  was  an  important  visit  because  Ombudsmen  from  India 
have  so  far  not  participated  in  any  of  the  International 
Ombudsmen  Conferences  and  it  is  hoped  that  this  first  visit 
from  someone  connected  with  an  Ombudsman's  office  may  result  in 
Mr.  Justice  Gupta  and  other  Indian  Ombudsmen  participating  in  the 
International  Ombudsman  Conference  next  year  in  Jerusalem. 

From  October  1st  to  4th,  Mr.  James  Stewart,  Legal  Officer, 
represented  the  Office  at  the  United  States  Association  of 
Ombudsmen  Conference  in  Dayton,  Ohio,  at  the  invitation  of 
Ms.  Bonnie  Macaulay,  the  Dayton  Ombudsman,  and  Chairperson  of 
the  Conference. 

The  U.S.A.O.  assists  existing  Ombudsmen  throughout  the 
United  States  in  improving  the  operation  of  their  offices  and 
encourages  the  establishment  of  Ombudsman  offices  at  the  national, 
state  and  local  level  in  the  United  States  by  social  and 
educational  means. 

The  representation  of  the  Office  of  the  Ontario  Ombudsman 
at  the  United  States  Association  of  Ombudsmen  Conference  served 
to  maintain  a vital  link  of  communication  in  the  relationship 
of  our  office  with  the  wider  international  Ombudsman  community. 


CONCLUSION 

Since  taking  office  much  of  my  time  has  been  consumed  by 
the  task  of  assimilating  the  work  in  progress  and  the 
respective  responsibilities  of  the  personnel  of  the  office. 

I have  been  busy  attempting  to  meet  all  of  the  Members  of  the 
Legislature  and  the  Deputy  Ministers. 

I am  pleased  to  state  that  I have  found  the  employees  of 
the  Office  to  be  very  cooperative  and  in  general  I have  found 
them  to  be  a dedicated  group  of  people.  I have  found  them  to 
be  objective  and  conscientious.  They  have  made  my  new  duties 
much  easier  and  more  productive  than  it  would  have  been  without 
their  cooperation.  The  Members  and  the  Deputy  Ministers  have 
been,  without  exception,  helpful  and  cooperative.  I now  have  a 
far  better  view  of  the  position  of  Ombudsman  and  personally  I am 
more  than  ever  convinced  of  the  need  and  indeed  the  necessity 
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of  an  Ombudsman  for  the  Province  of  Ontario.  Mr.  Maloney  is  to 
be  commended  for  the  fine  staff  that  he  recruited  and  for  the 
make-up  of  the  Office  which  commenced  under  his  leadership. 

I am  satisfied  that  the  citizens  of  the  Province  of  Ontario 
are  well  served  by  the  Office  of  the  Ombudsman  and  it  is  my 
hope  that  in  the  remaining  years  of  my  tenure  as  Ombudsman  the 
high  standard  of  the  Office  will  be  maintained  and  indeed  hope- 
fully improved. 


CHAPTER 
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DETAILED  SUMMARY  NO.  1 


This  complaint  concerned  the  actions  of  a court  reporter 
employed  by  the  Ministry  of  the  Attorney  General. 

In  July  of  1974,  the  complainant  participated  in  a 
Board  of  Reference  Hearing  following  his  dismissal  from  a 
Board  of  Education  where  he  had  been  employed  as  an  instruc- 
tor. He  complained  that  he  had  been  unable  to  obtain  a copy 
of  the  transcript  of  evidence  from  the  presiding  court 
reporter  despite  repeated  attempts  over  a period  in  excess 
of  one  year.  The  complainant  indicated  that  although  he  was 
no  longer  interested  in  obtaining  the  transcript,  he  felt 
that  this  situation  should  be  corrected  so  that  other  members 
of  the  general  public  would  not  be  faced  with  the  same 
problem. 

Although  the  court  reporter  had  indicated  that  the 
transcript  was  never  prepared  because  the  required  deposit 
had  not  been  paid,  the  complainant  contended  that  at  no  time 
had  he  or  his  solicitor  or  officials  of  the  Ontario  Secondary 
School  Teachers'  Federation,  who  had  undertaken  to  pay  for 
the  transcript,  been  advised  that  a deposit  was  necessary. 

After  receiving  the  Ministry's  statement  in  reply  to 
our  notice  of  intention  to  investigate  this  complaint,  our 
investigator  met  with  the  court  reporter.  It  was  the  court 
reporter's  recollection  that  during  a meeting  in  the  fall  of 
1974,  he  had  mentioned  the  required  deposit  to  the  com- 
plainant who  had  then  promised  to  forward  it  but  had  never 
done  so. 

The  investigator  also  interviewed  the  complainant,  his 
lawyer,  the  lawyer's  secretary  and  a friend  of  the  com- 
plainant who  had  served  as  an  official  of  the  Ontario  Sec- 
ondary School  Teachers'  Federation. 

The  complainant's  lawyer  indicated  that  no  reply  had 
been  received  to  a letter  requesting  the  transcript  which 
had  been  sent  to  the  court  reporter  early  in  December  of 
1974.  The  lawyer's  secretary,  who  recalled  having  had 
several  telephone  conversations  with  the  court  reporter,  did 
not  recall  ever  being  told  by  him  that  a deposit  would  be 
required.  The  secretary  stated  that  had  he  so  advised  her, 
she  would  have  mailed  the  appropriate  amount  immediately. 

The  complainant,  who  recalled  having  spoken  with  the  court 
reporter  on  the  telephone  several  times  and  also  having  met 
with  him  personally  on  one  occasion,  did  not  remember  the 
reporter  ever  mentioning  anything  about  a deposit.  The 
friend  who  had  accompanied  the  complainant  to  his  meeting 
with  the  court  reporter  and  had  taken  notes  of  what  was  said 
at  that  meeting  did  not  recollect  a deposit  having  been 
mentioned  either.  He  stated  that  money  was  only  mentioned 
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insofar  as  the  total  cost  of  the  transcript  was  concerned. 
Nor  did  the  friend's  notes  taken  at  the  meeting,  a copy  of 
which  was  made  available  to  our  investigator,  make  any 
reference  to  a deposit  being  required. 

In  responding  to  the  information  received  from  the 
other  individuals,  the  court  reporter  stated  that  he  did  not 
recall  mentioning  the  deposit  to  the  secretary  although  he 
did  recall  receiving  the  lawyer's  letter.  However,  he  could 
not  locate  this  letter  in  his  records.  He  also  remembered 
having  telephoned  the  lawyer  concerning  this  letter  but  he 
could  not  recall  any  details  of  the  conversation.  Neverthe- 
less, the  court  reporter  continued  to  assert  that  he  had 
mentioned  the  necessity  for  a deposit  to  the  complainant  at 
their  meeting. 

During  the  investigation,  the  Ombudsman  formed  the  view 
that  it  might  be  open  to  him  to  reach  certain  possible 
conclusions  and  recommendations  which  might  adversely  affect 
the  court  reporter.  Accordingly,  pursuant  to  Section  19(3) 
of  The  Ombudsman  Act,  he  invited  the  court  reporter  to  make 
representations  concerning  the  following  possible  conclusion 
and  recommendation: 

"a)  Possible  Conclusion 

That  you  failed  to  inform  [the  complainant]  that 
a deposit  would  be  required  before  you  would 
commence  transcribing  the  tapes  you  took  of  the 
Board  of  Reference  hearing. 

b)  Possible  Recommendation 

That  you  submit  an  expression  of  your  regret  to 
[the  complainant]  for  your  failure  to  notify  him 
as  set  forth  in  paragraph  a)  above." 

The  reporter  responded  in  writing  stating  that  he  had 
no  further  comment  to  make  on  the  matter  but  that  he  wished 
to  apologize  for  any  inconvenience  that  he  may  have  caused 
to  those  concerned. 

The  Director  of  General  Investigations  spoke  with  the 
Deputy  Director,  Courts  Administration,  Ministry  of  the 
Attorney  General,  in  order  to  ascertain  whether  or  not  the 
Ministry  had  established  a policy  for  court  reporters  so 
that  in  the  event  a court  reporter  required  a deposit  before 
preparing  a transcript,  this  fact  would  be  made  known  to  the 
client  or  his  lawyer  when  the  request  for  a transcript  was 
made.  The  Deputy  Director  advised  that  although,  to  his 
knowledge,  the  Ministry  had  not  established  a formal  policy, 
this  was  in  fact  a practice  followed  by  all  court  reporters. 


21 


The  Ombudsman  then  made  a recommendation  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act  that  the  Ministry  of  the 
Attorney  General  consider  adopting  such  a policy  or  practice 
in  order  that  there  be  no  question  that  court  reporters 
understand  what  is  required  of  them  should  they  be  of  the 
view  that  a deposit  is  necessary  before  a transcript  is 
prepared . 

The  Deputy  Attorney  General  indicated  that  the  Ministry 
was  prepared  to  accept  this  recommendation  and  directed  that 
a memorandum  be  forwarded  to  all  Ministry  court  reporting 
staff  advising  that  when  the  receipt  of  a deposit  towards 
the  cost  of  a transcript  was  deemed  necessary,  the  ordering 
party  be  notified  of  this  requirement  at  the  time  the  request 
was  made.  The  complainant  was  then  advised  by  letter  that 
his  complaint  had  been  found  to  be  supported  and  that  our 
recommendation  was  being  acted  upon  by  the  Ministry  of  the 
Attorney  General. 
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DETAILED  SUMMARY  NO.  2 

In  June  of  1976,  this  coraplainant  wrote  to  our  Office 
complaining  that  she  had  been  refused  a grant  by  the  Ministry 
of  Colleges  and  Universities  after  she  had  applied  under  the 
Ontario  Student  Assistance  Program.  She  appealed  this 
decision  but  was  dissatisfied  with  the  reply  she  received. 

The  complainant  was  born  in  Ontario  and  has  always 
lived  in  this  Province.  She  graduated  from  university  in 
1969  after  which  she  joined  the  Canadian  Universities  Services 
Overseas  and  served  in  Tanzania  for  two  years.  Thereafter, 
she  returned  to  Ontario  and  left  again  in  January,  1972  to 
travel  abroad  for  two  years.  After  returning  to  Canada  in 
February  of  1974,  she  found  a temporary  job  and  was  accepted 
into  medical  school  commencing  September,  1974. 

We  were  further  advised  that  she  applied  for  Ontario 
Student  Assistance  in  September  of  1974  but  v^as  informed 
that  as  she  was  no  longer  considered  to  be  a resident  of 
Ontario  since  she  had  been  outside  the  Province  for  over  tv/o 
years,  she  was  ineligible  to  receive  a grant.  Moreover,  she 
had  also  been  denied  grant  assistance  for  the  subsequent 
academic  years  of  1975-76  and  1976-77. 

Her  complaint  was  brought  to  the  attention  of  Mr.  J. 

Gordon  Parr,  the  then  Deputy  Minister  of  the  Ministry  of 
Colleges  and  Universities,  by  our  letter  dated  October  22, 

1976.  His  reply  indicated  that  Ontario  Regulation  115/75, 
made  pursuant  to  The  Ministry  of  Colleges  and  Universities  Act, 
provided  that  grants  may  only  be  made  to  students  who  are 
Canadian  citizens,  and  who,  except  for  the  time  spent  in  a 
post-secondary  institution,  have  resided  in  Ontario  for  at 
least  twelve  consecutive  months  prior  to  the  first  day  of 
the  month  in  which  classes  commence  for  the  academic  year 
for  which  the  student  applies  for  the  grant.  In  the  case  of 
students  who  leave  Canada  for  a period  of  time,  Mr.  Parr 
added  that  the  Ministry  permitted  an  absence  of  up  to  two 
years  before  the  student  loses  his  or  her  eligibility  for  a 
grant . 

With  respect  to  this  complainant,  Mr.  Parr  stated  that 
as  she  had  been  out  of  Ontario  for  more  than  two  years  prior 
to  February  of  1974,  she  was  eligible  for  grant  assistance. 

In  the  course  of  investigating  this  complaint,  the 
investigator  interviewed  the  complainant  and  obtained  the 
relevant  documentation  from  the  Ontario  Student  Assistance 
Program.  It  should  be  added  that  the  officials  of  the 
Ministry  of  Colleges  and  Universities  were  extremely  co- 
operative and  of  great  assistance  throughout  this  investiga- 
tion. 
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Under  The  Ministry  of  Colleges  and  Universities  Act^ 
Ontario  Regulation  115/75,  the  complainant  would  have  to 
meet  the  following  residency  requirements  to  qualify  for  a 
grant ; 

"[Applicant]  means  a person  who  is  a 
Canadian  citizen  or  a person  lawfully 
admitted  to  Canada  for  permanent  resi- 
dence, who  is  ordinarily  a resident  in 
Canada  and,  except  for  time  spent  at  a 
post-secondary  institution,  has  resided 
in  Ontario  for  at  least  twelve  consecu- 
tive months  prior  to  the  first  day  of 
the  month  in  which  classes  normally  com- 
mence in  the  eligible  institution  for 
the  academic  year  for  which  he  is  apply- 
ing for  a grant  ..." 

The  complainant  satisfied  the  first  residency  requirement 
as  she  is  a Canadian  citizen.  With  respect  to  the  second 
requirement  of  being  "ordinarily  resident"  in  Canada,  extens- 
ive legal  research  was  carried  out  and  it  was  the  Ombudsman's 
view  that  the  complainant  was  ordinarily  resident  in  Canada 
at  the  relevant  time  of  her  application.  However,  she  did 
not  satisfy  the  final  requirement  of  having  resided  in 
Ontario  for  at  least  twelve  consecutive  months  prior  to  the 
first  day  of  the  month  in  which  her  classes  commenced  since 
she  only  returned  to  Ontario  seven  months  prior  to  September, 
1974.  Therefore,  the  decision  denying  the  complainant  a 
grant  was  properly  based  on  the  law.  However,  the  Ombudsman 
is  permitted  to  form  the  opinion  that  the  decision  complained 
against  was  "in  accordance  with  a provision  of  any  Act  that 
is  or  may  be  unreasonable,  unjust,  oppressive  or  improperly 
discriminatory. " 

As  required  by  Section  19(3)  of  The  Ombudsman  Act,  the 
then  Minister  of  Colleges  and  Universities,  the  Honourable 
H.  C.  Parrott,  was  notified  of  the  following  possible  conclu- 
sions and  recommendations: 

Possible  Conclusions 

"1.  The  two  year  test  for  eligibility  is  not 
reflected  in  the  Regulations  governing 
grants  under  the  Ontario  Student  Assist- 
ance Program. 

2.  The  two  years  absence  test  for  eligibil- 
ity is  irrelevant  with  respect  to  [the 
complainant]  as  she  was  clearly  ineligible 
for  a grant  in  the  academic  year  of  1974- 
75,  given  the  fact  she  had  not  resided  in 
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Ontario  for  twelve  consecutive  months 
prior  to  the  first  day  of  the  month  in 
which  her  classes  commenced,  although  she 
had  met  the  other  residency  requirements 
as  set  out  in  0.  Reg.  115/75,  s.  1(g). 

3.  [The  complainant]  could  only  have  been 
denied  a grant  for  her  subsequent  academic 
years  because  time  spent  at  a post-second- 
ary institution  is  excepted  from  the  twelve 
prior  consecutive  months  residency  require- 
ment. She  had  met  all  other  residency  re- 
quirements for  a grant  in  those  subsequent 
years . 

4.  The  decision  denying  [the  complainant]  a 
grant  for  the  academic  years  of  1975-76  and 
1976-77  was  in  accordance  with  the  provi- 
sion of  an  Act  that  may  be  unjust.” 

Possible  Recommendations 

"1.  The  law  on  which  the  decision  complained  of 
was  based  should  be  amended  so  that  an  ap- 
plicant would  be  eligible  for  a grant  where 
all  residency  requirements  are  met,  and 
time  spent  in  an  Ontario  post-secondary 
institution  would  not  be  excepted  in  deter- 
mining the  length  of  time  the  applicant 
has  resided  in  Ontario. 

2.  The  amendment  ought  to  be  retroactive  so 

that  [the  complainant]  would  benefit  there- 
from for  her  1975-76  and  1976-77  academic 
years . ” 

Dr.  Parrott's  reply  indicated  that  the  reason  behind 
the  twelve  month  residency  requirement  is  to  prevent  the 
Ontario  Government  and  the  Ontario  taxpayer  from  otherwise 
having  to  support  "all  the  students  through  student  aid  who 
came  in  from  other  Provinces  and  possibly  other  countries." 

He  stated  that  it  would  be  impossible  to  amend  the  current 
legislation  according  to  the  possible  recommendations  and  it 
would  be  unjust  to  make  it  retroactive  because  of  "the 
number  of  others  in  the  same  category  especially  those  who 
may  not  have  applied  for  assistance  because  of  this  policy." 
However,  Dr.  Parrott  did  acknowledge  that  the  two  year 
absence  test  for  eligibility  was  irrelevant  with  respect  to 
the  complainant. 

It  was  the  Ombudsman's  opinion  that  the  complainant's 
situation  clearly  exemplifies  how  a de  facto  resident  Ontario 
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student  may  be  prejudiced  by  the  effect  of  an  exclusionary 
clause,  the  purpose  of  v»?hich  is  to  assist  in  the  proper 
management  of  this  program.  The  complainant  is  in  fact,  if 
not  in  law,  a member  of  that  class  of  individuals  for  whom 
the  Ontario  Student  Assistance  Program  was  created.  It  is, 
therefore,  unjust  that  she  was  denied  consideration  for  a 
grant  in  her  acadamic  years  of  1975-76  and  1976-77  because 
the  exclusionary  clause  deemed  her  a non-resident  for  this 
purpose.  As  the  time  spent  in  university  could  not  have 
been  taken  into  consideration,  the  complainant  never  became 
eligible,  notv/ithstanding  the  fact  that  she  otherwise 
qualified. 

Therefore,  pursuant  to  Section  22(1)  of  The  Ombudsman 
Act,  it  v/as  the  opinion  of  the  Ombudsman  that  the  decision 
of  the  Minister  of  Colleges  and  Universities  which  denied 
the  complainant  a grant  for  the  academic  years  of  1975-76 
and  1976-77  was  in  accordance  with  a Regulation,  the  inter- 
pretation of  v/hich  may  be  wrong  or  if  the  interpretation  is 
not  wrong,  the  decision  is  in  accordance  with  a provision  of 
an  Act  that  is  unjust.  Accordingly,  the  following  recommend- 
ations pursuant  to  Section  22(3)  of  The  Ombudsman  Act  were 
made : 

"1.  That  the  interpretation  of  Ontario  Reg- 
ulation 115/75,  section  1(g)  which  caused 
[the  complainant's]  application  for  Ontario 
Student  Assistance  to  be  refused,  be  recon- 
sidered; or  in  the  alternative, 

2.  That  Ontario  Regulation  115/75,  section 
1(g)  be  reconsidered  and  amended  retro- 
actively to  August  31,  1975  so  that  [the 
complainant]  would  have  been  eligible  to 
qualify  for  a grant  for  her  1975-76  aca- 
demic year  and  1976-77  academic  year; 
and 

3.  That  following  the  acceptance  of  one  or 
two  above,  [the  complainant]  be  considered 
for  Ontario  Student  Assistance  on  the 
basis  of  her  applications  in  her  respect- 
ive eligible  years  nunc  pro  tunc." 

The  Minister  responded  to  our  final  report  rejecting 
our  recommendations  that  the  Student  Assistance  regulations 
be  amended  to  allow  the  complainant  to  qualify  and  receive 
assistance  nunc  pro  tunc.  However,  he  further  stated  that 
the  recommendations  raised  in  our  report  would  be  taken  into 
consideration  when  the  nev»?  Ontario  Study  Grant  Plan  for  the 
academic  year  1978-79  was  formulated.  (The  revised  Ontario 
Regulations  638/78  concerning  residency  requirements  for 
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qualifying  under  the  new  Ontario  Student  Assistance  Program 
would  now  permit  an  individual  in  the  complainant's  position 
to  qualify  for  a grant.  This  is  so  as  the  time  spent  in  a 
post-secondary  institution  is  now  not  excluded  from  the 
determination  of  an  applicant's  residency  requirements.) 

Pursuant  to  Section  22(4)  and  22(5)  of  The  Ombudsman 
Act , a copy  of  our  report  and  recommendation  was  forwarded 
to  the  Premier.  His  response  did  not  state  that  any  steps 
would  be  taken  to  implement  our  recommendations.  The  com- 
plainant was  then  notified  that  her  complaint  would  be 
included  in  our  next  Report  to  the  Legislature  for  the 
consideration  of  the  Assembly. 


DETAILED  SUMMARY  NO.  3 

In  April  of  1978,  a student  at  an  Ontario  university 
visited  our  Office  to  seek  assistance  after  he  had  been 
refused  further  financial  assistance  under  the  Ontario 
Student  Assistance  Program  (O.S.A.P.)  administered  by  the 
Ministry  of  Colleges  and  Universities. 

The  complainant  had  been  in  continuous  study  since  1973 
to  obtain  his  Bachelor  of  Arts  Degree  during  which  time  he 
had  received  financial  assistance  through  O.S.A.P.  In 
September,  1977,  the  complainant  met  with  the  Director  of 
Student  Awards  to  discuss  his  academic  progress.  Following 
this  discussion,  the  Director  wrote  to  the  complainant 
confirming  that  the  complainant  had  taken  longer  than  the 
majority,  if  not  all,  of  the  students  in  the  program. 

However,  in  consideration  of  the  fact  that  the  complainant 
felt  that  he  would  complete  his  program  by  the  end  of  1977, 
the  Director  authorized  financial  assistance  for  one  more 
semester  but  stipulated  that  after  December,  1977,  the 
complainant  would  not  receive  further  assistance  for  a 
period  of  at  least  two  years.  The  complainant  did  not  com- 
plete his  studies  by  the  end  of  1977  and  his  appeal  for 
further  assistance  was  denied  by  the  Minister. 

After  receiving  the  Ministry’s  response  to  our  notice 
of  intention  to  investigate,  the  investigator  conducted 
research  into  the  relevant  legislation.  Section  5(c)  of 
Regulation  914/76  of  The  Ministry  of  Colleges  and  Universities 
Act  states: 

"The  Ministry  may  refuse  to  make  a grant 
to  an  applicant,  . . . 

(c)  who  in  the  opinion  of  the  Minister 

after  consultation  with  the  eligible 
institution  or  eligible  institutions. 
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at  which  the  applicant  has  been  en- 
rolled, has  not  made  satisfactory 
progress  in  a programme  of  study  after 
spending  at  least  a period  of  two 
academic  years  at  such  eligible  ins- 
titution or  eligible  institutions." 

In  making  his  complaint  to  us,  the  complainant,  contended 
that  the  Minister  had  not  consulted  with  the  university  in 
question.  However,  our  investigator  ascertained  that  several 
contacts  had  been  made  by  the  Minister  via  officials  of  his 
Ministry . 

It  was  the  complainant's  view  that  what  was  important 
was  not  the  time  it  was  taking  to  complete  his  B.A.,  but  the 
satisfactory  progress  he  was  making  in  a particular  experi- 
ment which  had  a slow  maturation  process.  The  Ministry,  on 
the  other  hand,  was  of  the  view  that  satisfactory  progress 
in  a program  of  studies  meant  advancement  toward  completion 
of  studies  within  a time  period  and  financial  assistance  was 
given  only  where  such  advancement  was  shown.  Our  investiga- 
tion revealed  that  although  there  was  no  specific  time  limit 
for  completion  of  the  program,  the  accepted  period  of  study 
was  3 to  5 academic  years  or  6 to  10  terms.  New  regulations 
were  being  formulated  whereby  the  duration  of  the  program 
would  be  8 terms  with  a possible  2 term  extension.  The 
complainant  had  completed  13  terms  as  of  December,  1977.  V7e 
were  also  advised  by  the  university  that  although  the  com- 
plainant's experiment  was  a difficult  one,  it  appeared  that 
he  had  taken  too  long  to  complete  it. 

It  was  also  determined  that  since  September,  1973,  the 
complainant  had  received  $6,150  in  Canada  Student  loans  and 
$10,000  in  grants.  Therefore,  the  total  assistance  he  had 
received  for  his  studies  at  that  particular  university  was 
$16,160.  In  addition,  it  appeared  that  prior  to  his  enrolment 
at  that  university,  he  had  received  a Canada  student  loan  in 
the  amount  of  $1,440. 

Based  on  the  results  of  the  investigation,  the  Ombudsman 
concluded  that  it  appeared  that  the  complainant  had  received 
more  than  adequate  support  for  his  studies  and  that  the 
Ministry's  decision  to  deny  him  further  assistance  was  not 
unreasonable.  The  complaint  was  therefore  found  to  be 
unsupported  and  both  the  complainant  and  the  Ministry  were 
so  advised. 


MINISTRY  OF 


COMMUNITY  AND  SOCIAL  SERVICES 
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DETAILED  SUMMARY  NO.  4 


In  January,  1976,  the  complainant  wrote  to  the  Ombudsman 
explaining  that  she  was  a single  mother,  raising  four  children 
and  attending  an  Ontario  university.  During  the  1975  summer 
vacation  from  April  to  June  she  earned  $1,006.  $528.69  of 

those  earnings  were  deducted  from  her  Family  Benefits  Allowance 
by  the  Ministry  of  Community  and  Social  Services. 

It  was  the  complainant's  contention  that  for  a person  like 
herself,  whose  earning  ability  is  concentrated  within  a very 
brief  period,  it  should  be  possible  to  earn  the  yearly  maximum 
of  $1200.  within  that  short  period  without  being  penalized. 

On  December  20,  1976  a letter  pursuant  to  Section  19(1)  of 
The  Ombudsman  Act,  1975  was  sent  to  the  Deputy  Minister  ad- 
vising that  the  Ombudsman  intended  to  investigate  the  complaint. 
The  Director  of  the  Provincial  Benefits  Branch  of  the  Ministry 
of  Community  and  Social  Services  replied  on  January  28,  1977 
and  made  reference  to  regulation  12(5)  under  The  Family  Benefits 
Act  which  provides  for  averaging  of  income  for  a mother  with 
dependent  children  over  a period  of  three  months  only. 

During  the  course  of  the  investigation,  special  note  was 
taken  of  the  regulations  under  The  Family  Benefits  Act  with 
particular  attention  being  paid  to  section  12  and  subsections. 
Without  reproducing  section  12  in  its  entirety,  it  provides  for 
an  income  exemption  of  $100  a month  where  there  is  more  than 
one  beneficiary  - 12(2)a(ii);  averaging  of  gross  income  not 
exceeding  three  months  - 12(5);  and  for  an  annual  averaging  of 
farm  income  - 12(4). 

Telephone  contact  was  made  with  the  complainant  towards 
the  end  of  the  investigation  and  she  advised  at  that  time  that 
the  studies  towards  her  degree  would  be  completed  within 
another  few  weeks  and  that  she  would  turn  to  full  time 
employment  at  that  point.  She  also  stated  that  she  no  longer 
had  a personal  interest  in  the  outcome  of  the  investigation, 
but  she  hoped  that  the  Ombudsman  would  continue  with  it  because 
she  felt  that  a change  in  regulations  would  benefit  others  in  a 
situation  similar  to  hers. 

A report  pursuant  to  section  22(3)  of  The  Ombudsman  Act, 
1975  was  sent  to  the  Minister  of  Community  and  Social  Services 
on  October  26,  1977.  The  report  reiterated  the  complainant's 
contention  that  her  earnings  should  be  pro-rated  over  a 12 
month  period  rather  than  the  three  months  as  now  permitted  by 
section  12(5) (b)  of  Regulation  287  of  The  Family  Benefits  Act. 
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The  report  contained  the  following  conclusions  and 
recommendations : 

"Section  12(4)  of  Regulation  287  under  The  Family 
Benefits  Act  had  the  effect  of  pro-rating  farm  income 
on  an  annual  basis.  It  would  appear,  therefore,  that 
the  Ministry  of  Community  and  Social  Services  has  ac- 
cepted the  principle  of  annual  averaging  under 
certain  circumstances.  Since  the  principle  has  been 
accepted  for  farm  income,  it  would  appear  to  be 
reasonable  to  expand  the  pro-rating  provisions  of 
section  12  to  include  all  seasonal  workers,  such  as 
full  time  students,  whose  full  time  earning  capacity 
is  restricted  to  one  or  two  brief  periods  a year. 

I have  found  the  actions  of  the  Ministry  of  Community 
and  Social  Services,  in  relation  to  the  treatment  of 
[the  complainant's]  income,  have  been  in  conformity 
with  the  Regulations.  However,  it  is  my  view  that 
this  Regulation  creates  a hardship  for  seasonal 
workers,  since  the  pro-rating  of  their  full  time 
earnings  is  restricted  to  a three  month  period. 
Therefore,  I have  formed  the  opinion,  pursuant  to 
section  22(1) (b)  of  The  Ombudsman  Act,  1975  that  the 
Ministry's  actions  in  deducting  her  income  from  her 
Family  Benefits  have  been  in  accordance  with  a rule 
of  law  that  is  unreasonable  and  unjust. 

Accordingly,  I recommend  that  the  Ministry  of 
Community  and  Social  Services  give  consideration  to 
amending  section  12  of  Regulation  287  under  The 
Family  Benefits  Act  to  provide  for  the  annual  pro- 
rating of  income  for  those  Family  Benefits  recipients 
whose  opportunity  to  seek  earnings  on  a full  time 
basis  is  restricted  to  one  or  two  brief  periods  a 
year. " 

On  January  11,  1978,  the  Minister  of  Community  and  Social 
Services  replied  disagreeing  with  the  Ombudsman's  view  that  the 
three  month  averaging  of  earnings  income  is  unreasonable  and 
unjust.  He  took  the  opportunity  to  respond  to  the  recommendation 
in  detail. 


"Family  Benefits  (FBA)  is  a needs  tested  social 
assistance  program  which  provides  long  term  support 
to  persons  who  are  either  unable  to  work  (i.e. 
disabled,  blind  and  permanently  unemployable)  or  who 
are  generally  not  required  to  work  (i.e.  sole  support 
mothers  who  wish  to  remain  home  to  care  for  their 
children) . Fully  employed  persons,  on  the  other 
hand,  are  not  eligible  for  FBA. 
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Although  fully  employed  persons  are  ineligible  for 
FBA  benefits,  the  program  does  contain  provisions  to 
allow  recipients  to  pursue  part  time  employment 
without  jeopardizing  their  eligibility.  Included 
among  these  are  the  income  averaging  provisions. 

Prior  to  1974,  there  were  no  earnings  averaging 
provisions  for  sole  support  mothers  and  income  earned 
was  calculated  against  an  allowance  in  the  month  it 
was  received.  However,  this  treatment  worked  to  the 
disadvantage  of  some  mothers  as  they  were  unable  to 
obtain  employment  on  a steady  part  time  basis,  but 
could  obtain  part  time  employment  at  peak  employment 
periods  (e.g.  Christmas).  The  introduction  of  the 
three  month  averaging  provision  was  specifically 
intended  to  assist  those  persons.  This  provision 
benefited  these  mothers  as  well  as  those  who  could 
not,  because  of  their  employers'  requirements, 
control  their  hours  of  work.  In  short,  the  three 
month  provision  was  introduced  to  provide  a reason- 
able period  of  time  in  which  recipients  could 
maximize  their  part  time  employment  earnings.  It  was 
never  intended  to  apply  to  seasonal  workers  as  such. 

Your  letter  refers  to  the  averaging  provisions  for 
farm  income  and  states  that  "since  the  principle  has 
been  accepted  for  farm  income  (i.e.  annual  averaging) 
it  would  appear  to  be  reasonable  to  expand  the  pro- 
rating provisions  of  Section  12  to  include  all 
seasonal  workers,  such  as  full  time  students,  whose 
full  time  earning  capacity  is  restricted  to  one  or 
two  brief  periods  a year." 

I believe  it  is  necessary  to  clarify  several  points 
before  proceeding  to  the  general  question  of  the 
reasonableness  of  the  extension,  specifically  "all 
seasonal  workers",  "full  time  students"  and  "full 
time  earning  capacity." 

As  indicated  earlier  Family  Benefits  is  a needs 
tested  social  assistance  support  program  for  persons 
who  do  not  have  a primary  labour  force  attachment  due 
to  disability  or  child  rearing  responsibilities. 
Neither  seasonal  workers  nor  full  time  students  per 
se  are  eligible  for  benefits.  Seasonal  workers  are 
normally  employable  persons  who  have  a definite 
labour  force  attachment  but  whose  employment 
opportunities  are  limited  by  the  nature  of  their 
occupation.  Seasonal  workers  who  are  unable  to 
obtain  employment  and  whose  income  and  resources  are 
inadequate  to  meet  their  needs  are  eligible  for 
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General  Assistance  (GWA) , a short  term  unemployment 
relief  program, but  not  for  FBA.  Similarly,  full  time 
students  per  se  are  not  eligible  for  FBA  but  may,  if 
they  qualify  as  persons  in  need,  be  eligible  for 
assistance  under  GWA. 

Furthermore,  fully  employed  persons  are  ineligible 
for  Family  Benefits.  This  is  perfectly  consistent 
with  the  intent  of  the  Act  which  is  to  provide  a 
primary  source  of  income  for  persons  who  are  either 
unable  to  support  themselves  or  are  excused  from  this 
responsibility  due  to  family  circum.stances  (e.g.  sole 
support  mothers) . Recipients  are  allowed  to 
supplement  their  primary  source  of  income  (FBA)  with 
part  time  earnings. 

Part  time  employment  opportunities  of  FBA  recipients 
are  restricted  by  limitations  on  earnings  and/or 
hours  of  work.  In  this  regard  I would  like  to  draw 
your  attention  to  Section  9 which  permits  an  FBA 
mother  to  work  up  to  120  hours  per  month  without 
losing  her  eligibility  for  an  allowance.  Section  (4) 
places  restrictions  on  farm  income.  The  distinction 
reflects  the  difference  in  employment  opportunities, 
most  FBA  mothers  are  employed  at  an  hourly  wage  rate 
whereas  there  is  no  relationship  between  hours  of 
work  and  income  in  part  time  farming. 

I would  now  like  to  turn  to  the  consequences  of 
broadening  the  income  averaging  (and  the  hour 
limitations)  to  12  months  for  FBA  recipients.  Your 
recommendation  appears  to  be  selective  in  orientation 
in  that  it  would  extend  the  privilege  of  12  month 
averaging  only  "for  those  Family  Benefits  recipients 
whose  opportunity  to  seek  earnings  on  a full  time 
basis  is  restricted  to  one  or  two  brief  periods  a 
year".  (i.e.  only  those  persons  who  have  met  the 
basic  FBA  eligibility  criteria  and  are  already  on  the 
program) . 

One  major  implication  of  going  forward  with  this 
recommendation  would  be  to  permit  FBA  recipients  for 
the  first  time,  to  retain  their  eligibility  while 
pursuing  full  time  employment  for  an  extended  period 
of  time.  This  could  happen  in  two  ways.  For 
example,  a sole-support  mother  with  three  children 
could  work  full  time  for  over  three  months  at  the 
minimum  wage  while  continuing  to  receive  her  maximum 
FBA  entitlement  (i.e.  her  yearly  earnings  exemption 
of  $1,500.00  or  $125.00  per  month)  could  be  applied 
to  a shorter  period  in  which  she  was  fully  employed) . 
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Similarly,  this  same  mother  could  be  fully  employed 
for  a period  of  six  months  at  $200.00  per  week  and 
still  receive  a monthly  FBA  benefit  of  $228.00 
(i.e.  $200  per  week  averaged  over  a year  would 
reduce  her  monthly  benefit  of  $457.00  to  $228.00). 

In  addition,  the  mother  in  this  example  would  also 
receive  FBA  fringe  benefits  including  free  OHIP, 

Drug  Benefits,  and  dental  care. 

However,  I would  like  to  emphasize  that  the  intent 
of  the  FBA  Act  and  the  historical  reasoning  behind 
providing  benefits  to  sole  support  mothers  has 
been  to  provide  an  alternative  to  employment  for 
needy  mothers  who  are  forced  to  raise  their  children 
alone.  If  the  12  month  averaging  were  to  be 
afforded  to  FBA  recipients  who  chose  the  work 
alternative,  a whole  new  class  of  recipients  would 
be  created.  In  effect,  the  FBA  program  would  be 
transformed  into  an  income  supplementation  program 
for  intermittent  workers.  In  addition,  it  would 
be  difficult  to  restrict  a program  of  this  kind 
(i.e.  supplementation)  to  sole  support  mothers 
only. 


The  other  immediate  problem  with  this  approach  is 
that  it  would  create  a major  anomoly  between 
mothers  already  on  the  program  and  those  who  have 
not  yet  applied.  That  is,  only  those  mothers 
already  on  the  program  would  be  allowed  to  take 
advantage  of  the  12  month  earnings  averaging 
provision.  Those  sole  support  mothers  who  are 
outside  of  the  FBA  program  would  continue  to  be 
ineligible  simply  on  the  grounds  that  the  pro- 
rating would  be  applied  only  to  those  mothers 
already  in  the  program.  In  effect,  a fully 
employed  mother  with  similar  economic  circumstances 
would  be  ineligible  for  FBA.  However,  if  she  quit 
her  job,  and  qualified  for  FBA,  she  could  then 
return  to  full  time  employment,  but  on  an  inter- 
mittent basis.  If  the  regulations  were  modified  to 
obviate  this  situation,  the  program  would  be 
extended  to  an  entirely  new  target  group  at  con- 
siderably higher  cost  to  the  taxpayer.  It  should 
also  be  noted  that  it  would  be  extremely  difficult 
to  justify  such  provisions  for  FBA  recipients 
without  providing  parallel  treatment  for  GWA 
recipients . 
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I would  also  like  to  point  out  that  some  FBA  mothers 
have  complained  about  the  current  restrictions  on 
part  time  earnings.  However,  some  of  these  mothers 
subsequently  returned  to  the  labour  force  as  full 
time  workers  and  found  that  their  net  income  from 
full  time  employment  was  only  marginally  higher  than 
the  combination  of  FBA  and  part  time  earnings. 
Annualization  of  the  earnings  provision  would  com- 
pound the  problem  and  create  a situation  which  mit- 
igates against  full  time  employment  for  some  mothers 
who  would  otherwise  return  to  the  labour  force.  In 
effect,  it  would  create  serious  disincentives  to 
self-support  for  many  mothers. 

In  addition,  if  a 12  month  averaging  provision  were 
implemented  selectively  as  you  suggest,  it  would  be 
extremely  difficult  to  develop  criteria  to  determine 
those  FBA  mothers  who  could  only  take  advantage  of 
seasonal  employment  opportunities.  It  would  be 
extremely  difficult  to  justify  the  inequities  that 
would  result  should  this  provision  be  allowed  to  some 
mothers  and  not  others. 

In  closing,  I would  like  to  emphasize  that  the 
current  provisions  allowing  for  the  averaging  of 
earnings  over  a three-month  period  are  neither 
unreasonable  nor  unjust.  The  FBA  program  was  not 
intended  as  a means  of  support  for  University 
students  who  choose  to  work  full  time  during  the 
summer.  In  this  regard  it  should  be  noted  that  [the 
claimant]  is  entitled  to  precisely  the  same  part  time 
earnings  provisions  as  other  FBA  mothers  if  she 
chooses  to  exercise  them.  The  twelve  month  provision 
should  not  be  considered  as  a provision  applicable  to 
farmers  as  a class  of  workers  distinct  from  other 
seasonal  workers  but  as  being  applicable  to  FBA  recip- 
ients who  have  part  time  farm  income  which,  because 
of  the  nature  of  farming  is  limited  to  certain  times 
during  the  year. " 

The  Minister's  letter,  as  quoted  above,  should  serve  to 
illustrate  the  complexity  of  this  complaint.  This  file  was  set 
aside  for  further  discussion  with  the  present  Ombudsman  and  his 
legal  officers  and  at  the  time  of  the  writing  of  this  Report, 
it  is  still  under  consideration.  It  is  anticipated  that  the 
Ombudsman  will  be  making  a determination  to  the  adequacy  and 
appropriateness  of  the  Ministry's  response  some  time  prior  to 
the  Select  Committee  Hearings  which  have  been  scheduled  to  take 
place  in  late  July  of  this  year. 
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DETAILED  SUMMARY  NO.  5 

This  complaint  was  brought  to  the  Ombudsman's  attention 
by  an  M.P.P.  and  leader  of  an  Ontario  political  party  on  the 
basis  of  reports  made  to  him  that  there  was  a lack  of  services 
for  francophone  residents  in  a provincial  centre  for  the 
developmentally  handicapped  in  Eastern  Ontario.  The  complain- 
ant previously  raised  the  issue  with  the  Minister  of  Community 
and  Social  Services.  It  had  also  been  discussed  with  the 
Director  of  Special  Services  of  this  Office  when  she  partici- 
pated in  a panel  discussion  at  a national  conference  on 
retardation. 

The  complainant  requested,  because  of  the  questions  put 
to  him  by  concerned  citizens  in  the  Eastern  districts  of  the 
Province  and  elsewhere,  that  the  Ombudsman  investigate  this 
matter  at  the  centre  named  and  any  other  Schedule  1 facility 
for  the  mentally  retarded  where  there  were  large  numbers  of 
French-speaking  residents.  The  complainant  was  of  the  view 
that  a lack  of  French  language  service  would  create  severe 
hardship  for  mentally  retarded  individuals  whose  mother 
tongue  was  French. 

On  April  1,  1977,  a letter  was  sent  to  the  Deputy 
Minister  of  Community  and  Social  Services  advising  of  the 
Ombudsman's  intention  to  investigate  this  matter.  The 
Ministry  officials  made  a position  statement  with  respect  to 
the  issues  raised  by  the  complainant  in  a letter  dated  April 
26,  1977.  They  concluded,  on  the  basis  of  a survey,  that 
there  did  not  appear  to  be  a requirement  in  any  of  the 
facilities  for  the  mentally  retarded,  for  establishing  a 
special  French-speaking  unit.  They  said  it  was  a policy 
that  all  correspondence  to  the  Government  in  the  French 
language  must  be  replied  to  in  French. 

Our  investigation  spanned  two  years.  It  included 
visits  by  our  staff  to  two  facilities  for  the  development- 
ally  handicapped  in  Eastern  Ontario  where  an  extensive 
schedule  of  interviews  was  carried  out,  using  the  services 
of  a bilingual  investigator  and  involving  all  levels  of 
institutional  staff.  Residents  were  also  consulted.  In- 
formation supplied  by  associated  organizations  and  data 
obtained  from  relevant  reports  by  other  agencies,  was  col- 
lated and  reviewed. 

In  our  investigation,  it  was  not  possible  to  accurately 
determine  the  number  of  residents  in  the  facilities  under 
investigation  who  came  from  homes  where  the  mother  tongue 
was  French.  Nor  was  it  thought  likely  that  an  intensive 
study  would  reveal  the  number  because  of  the  residents' 
limitations  in  verbal  skills,  sketchy  admission  records,  the 
length  of  the  residents'  admissions  and  rare  (if  ever) 
visits  of  parents.  Figures  provided  by  the  Ministry  indi- 
cated that  of  1,493  residents  in  these  two  centres,  six  were 
considered  unilingual  and  fifty-seven  bilingual.  The  latter 
term  included  the  residents'  acquisition  of  "survival  English" 
since  their  admissions  to  these  centres  where  services  were 
provided  in  English. 
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Neither  of  the  centres  under  investigation  reported 
receiving  any  complaints  about  the  lack  of  French  language 
service  except  in  one  instance  which  involved  the  completion  by 
a francophone  family  of  a consent  form  printed  in  English.  One 
of  the  centres,  having  the  highest  per  capita  Francophone 
resident  population  in  the  Province,  indicated  during  the 
Ministry’s  survey  that  there  had  been  a demonstrated  need  for 
some  kind  of  bilingual  service.  During  the  course  of  our 
investigation,  a Developmental  Services  Module  was  instituted 
in  a nearby  community,  operated  and  funded  through  this  centre. 

The  centres  visited  provided  services  in  French  when  an 
assessment  of  the  needs  of  an  individual  or  his  family  revealed 
that  such  a service  was  required.  Language  requirements  were 
considered  in  determining  a resident's  programme  requirements 
but  usually  secondary  to  his  or  her  needs  with  respect  to  the 
level  of  retardation.  Administrative  and  support  services  used 
English.  It  was  said  that  when  services  in  the  French  language 
were  required,  a total  of  forty  bilingual  staff  could  respond. 

We  found  that,  with  the  exception  of  psychological  testing, 
other  specialized  assessment  procedures  and  social  services, 
these  staff  members  were  not  deployed  in  a manner  which  would 
provide  a continuity  of  service  in  the  French  language.  Random 
interviewing  of  staff  members  designated  "bilingual"  indicated 
a disparity  in  their  levels  of  fluency.  Direct  care  staff  were 
hired  for  their  capabilities  in  mental  retardation  programmes. 
Language  ability  was  not  part  of  any  job  description.  The 
ability  to  speak  French  was  described  as  an  asset  in  advertising 
to  recruit  persons  for  positions  in  the  areas  of  social  work 
and  psychology.  However,  our  investigation  indicated  that 
language  requirements  were  receiving  greater  attention  than  in 
the  past,  both  at  the  time  of  a resident's  admission  and  at  six 
month  or  annual  intervals  when  the  individual's  programme  plan 
came  under  review. 

The  permanent  staff  at  one  centre  under  investigation  was 
found  to  be  augmented  every  school  year  by  forty-five  students 
enrolled  in  a francophone  programme  under  the  auspices  of  a 
community  college.  Both  the  college  and  the  centre  actively 
encouraged  these  students  to  provide  services  to  francophone 
residents  in  French.  However,  there  were  no  field  placements 
for  these  students  in  one  unit  where  there  was  a high  ratio 
of  bilingual  residents.  There  had  been  an  increase  over  the 
past  two  years  in  the  recruitment  to  permanent  staff  of 
francophone  graduates  from  the  community  college  programme. 

A staff  group  of  about  thirty  at  one  facility,  in  the  past 
year,  had  expressed  interest  in  learning  to  speak  and  write 
French  and  the  staff  development  officer  made  enquiries  in  this 
regard.  However,  French  language  training  was  not  approved  by 
the  Administrator  who  did  not  feel  there  was  sufficient  need. 
Many  of  the  front  line  staff  interviewed  by  our  investigators 
were  in  favour  of  preserving  the  centre's  anglophone  environment 
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and  were  not  receptive  to  the  idea  that  services  be  provided 
in  French.  They  advanced  several  reasons:  That  they  might 

be  required  to  learn  to  speak  French,  that  French-speaking 
counsellors  might  be  appointed  to  their  positions;  that  a 
requirement  to  speak  French  to  a few  residents  would  further 
complicate  their  already  complex  and  understaffed  programmes. 
Some  staff  members  were  openly  hostile  and  directly  opposed 
to  any  suggestion  that  full  francophone  services  be  provided 
as  of  right. 

In  the  Legislature  of  Ontario  debates,  May  3,  1971, 
Premier  William  Davis  assured  the  House  that  services  in 
French  would  be  made  available  in  areas  where  there  was  a 
sufficient  number  of  francophones.  All  but  three  of  the 
eleven  counties  comprising  the  catchment  areas  for  the  two 
centres  under  investigation  were,  according  to  statistics 
contained  in  the  Dubois  Report^,  designated  for  bilingual 
services . 

Several  professional  staff  interviewed  by  our  investi- 
gators agreed  that  the  degree  of  retardation  of  a franco- 
phone resident  might  be  exaggerated  or  over-estimated  as  a 
result  of  the  absence  of  the  French  language  in  routine 
activities.  With  respect  to  the  community  college's  franco- 
phone programme,  it  was  reported  to  our  investigators  that 
interaction  in  the  French  language  had  proven  very  construc- 
tive to  the  residents'  self-identification  and  overall 
performance.  There  apparently  had  been  many  cases  in  which 
the  academic  and  social  performance  of  French-speaking 
residents,  since  the  advent  of  the  community  college  franco- 
phone programme,  had  surpassed  any  previous  performance  in 
the  English  language. 

It  was  apparent  from  our  investigation  that  in  the  past 
few  years  the  "normalization"  concept  of  care  for  the  men- 
tally retarded  had  resulted  in  a large  number  of  discharges 
of  residents  to  the  community  and  a restriction  on  admissions 
to  large  institutions.  However,  there  were  a number  of 
mentally  retarded  persons  for  whom  the  community  alternative 
was  not  possible.  While  the  language  skills  of  these  resi- 
dents were  often  non-existent,  we  felt  that  good  communica- 
tion in  the  language  of  the  family  might  be  an  integral  part 
of  their  individualized  programmes,  particularly  if  family 
members  remained  actively  involved  with  them  after  admission. 

The  Ombudsman  was  of  the  opinion  that,  on  the  basis  of 
the  investigation  conducted,  it  might  be  open  to  him  to 
conclude  that  the  Ministry  of  Community  and  Social  Services 
had  omitted  adequate  provision  for  bilingual  services  at  the 
larger  Eastern  facility  and  that  this  omission  might  be 
oppressive  and/or  improperly  discriminatory  to  francophone 
residents.  The  Ministry  was  accorded  an  opportunity  to  make 
representations  with  respect  to  the  Ombudsman's  possible 
advserse  report,  pursuant  to  Section  19(3)  of  The  Ombudsman 
Act,  1975.  In  inviting  the  Ministry  to  address  itself  to 
this  matter,  the  following  possible  recommendations  were  set 
out : 
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1.  That,  as  a short-term  measure,  there  be  a re- 
appraisal of  those  persons  on  staff  considered 
bilingual  to  assess  their  capabilities  in  the 
French  language  and  to  review  their  deployment 
within  the  centre. 

2.  That  a system  be  instituted  whereby  French- 
speaking  residents  could  be  reliably  identified. 

3.  That  staff  development  programmes  include  a course 
in  French  for  those  staff  members  designated  to 
provide  bilingual  services. 

4.  That,  in  the  long-term,  and  in  concert  with 
recommendation  number  6 of  the  Dubois  Report'^, 
an  indepth  study  be  carried  out  involving  all 
Schedule  1 facilities  for  the  developmentally 
handicapped  in  areas  designated  for  bilingual 
services  with  a view  to  implementing  the 
Government's  bilingualism  policies  in  these 
facilities . 

The  Deputy  Minister  replied  that  about  a year  previously, 
his  Ministry  became  aware  of  a need  to  reinterpret  the  data 
on  francophone  or  bilingual  residents  and  staff  in  Provincial 
facilities  for  the  mentally  retarded.  The  Deputy  Minister 
said  his  Ministry's  general  initiatives  had  focussed  on 
community  living  for  the  mentally  retarded.  He  pointed  out 
that  this  community  living  emphasis  changed  the  role  of  the 
institution  from  one  of  long-term  residence  to  one  of  generally 
short-term  residence,  preparatory  to  either  community  living 
or  more  permanent  residence  for  the  profoundly  retarded. 

Having  studied  the  issue  from  this  new  perspective,  the 
Deputy  Minister  advised  this  Office  that  his  Ministry  in- 
tended to  design  a francophone  unit  for  the  largest  facility 
in  Eastern  Ontario  which  would  offer  daily  assistance  and 
skills  training  in  French  while  ensuring  ongoing  liaisons 
with  English-speaking  staff  and  residents.  This  unit  was 
envisioned  for  a resident  population  of  about  seventy-five. 

The  Deputy  Minister  stressed  that  placements  in  the  proposed 
unit  or  transfers  to  it  from  other  facilities  would  require 
the  approval  of  the  resident  and/or  the  resident's  family. 

The  Office  was  further  advised  by  the  General  Manager 
of  the  Mental  Retardation  Facility  Services  Division,  Min- 
istry of  Community  and  Social  Services,  that  an  ad  hoc 
committee  had  been  established  at  the  Eastern  facility  to 
coordinate  the  implementation  of  a francophone  unit  at  the 
earliest  possible  date.  A bilingual  unit  director  and  other 
French-speaking  staff  were  to  be  recruited  and  in  place  by  a 
target  date  of  mid-March,  1979.  It  was  anticipated  that  the 
unit  would  be  operational  by  April  1,  1979  and  two  wards 
filled  shortly  thereafter.  The  General  Manager  described  an 
identification  and  selection  process,  involving  parents, 
which  was  being  implemented  preparatory  to  residents  being 
transferred  to  the  francophone  unit. 
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Having  considered  these  representations,  the  Ombudsman 
was  of  the  opinion  that  steps  either  taken  or  proposed  by 
the  Ministry  had  most  satisfactorily  resolved  the  issues 
raised  by  the  complainant.  Reports  to  this  effect  were  sent 
to  both  the  complainant  and  the  Ministry. 


1.  "No  Problem"  - Report  of  the  French  Language 
Health  Services  Task  Force,  1976,  Dr.  Jacques 
Dubois,  Chairman. 

2.  "No  Problem"  - Report  of  the  French  Language 
Health  Services  Task  Force,  1976,  Dr.  Jacques 
Dubois,  Chairman,  p.  42,  recommendation  #6. 

"That,  before  the  end  of  the  present  year,  the 
Ministry  of  Health,  the  Ministry  of  Community  and 
Social  Services  and  the  Ministry  of  Education 
appoint  a full-time  interministerial  team,  made  up 
of  three  francophone  specialists  in  the  field  of 
exceptional  children; 

That  such  team  be  commissioned  to  investigate  all 
aspects  of  care  given  to  French-speaking  excep- 
tional children  in  Ontario  and  to  formulate  a plan 
of  action  which  will  ensure  a better  quality  of 
care  for  exceptional  children  in  Ontario." 


W''*' 


I'H;, 


i;,.  :'''>tf'^'l  : 

. • I : :?'  ; 


ll'il 


■rtti 


■•  ,;■  , ■'  .'.,  '■  . ,..  ' ' .‘  ;i  ,,  ' ' :rj,.  ',,,.  .»u  .-V*,  ''•  • .',  ";7.  V 


\m 


., , ^ . ,,. . , ,,. . . ^ . . I'  a ' 

‘^i~  ■ -^..  I''''-' 


' K.::-  ^.'V  ' 


uiJli'.,V\ 


tCJ/ 


'5;^i  .w^: f?-' , k ■,'''t!l^'^''^'® : { 


Lj&-  ,U 


1 


■:•;„  ■ <v  f:,  ^ 

■ ■■■  V..v'.';.'-r;,,a:::  _ 

.1^  -'k"  '■  ■ ..>  -I  •.'•'•  ••' 


s 


JV.T.i* 


!')  U?“ 


ts,.? 


'.V. 


i^'Va 


i'S^ 


„ ■:>  [L'\  J - A,  ' 

.,j  ' . ■'' 


!■:»'> 

" ’■  ' ■ ■■■  '.  ■ • ‘ ■'  • '•••  -'  Jv*' 

- ■ '■ : 't  ■ "%■'  ; ■ -!#IP:''  ^:r 

i'  sK,Ti^‘"  .•.■■■'•■*■;*'••  ‘fs^-  :■ 


J. 


V' 


MINISTRY  OF 


CONSUMER  AND  COMMERCIAL  RELATIONS 


39 


DETAILED  SUMMARY  NO.  6 

This  complaint  against  the  Consumer  Protection  Bureau 
of  the  Ministry  of  Consumer  and  Commercial  Relations  origi- 
nated from  the  complainant's  inability  to  recover  a $400.00 
deposit  on  a $1,100.00  contract  entered  into  with  a siding 
company  which  declared  bankruptcy  before  any  work  was  begun 
on  the  complainant's  home.  The  complainant,  upon  contacting 
the  Consumer  Protection  Bureau,  was  advised  that  the  siding 
company  in  question  had  been  registered  as  an  Itinerant 
Seller,  but  that  its  registration  had  expired  and  was  not 
renewed  for  the  year  in  which  the  complainant  had  entered 
into  a contract  for  work  to  be  done  to  his  home.  The  Con- 
sumer Protection  Bureau  therefore  concluded  that  as  the 
company  was  not  registered  with  them  at  the  time  of  the 
contract,  there  was  nothing  they  could  do  to  help  the  com- 
plainant. Furthermore,  they  informed  the  complainant  that 
the  insurance  company  who  pledged  the  surety  bond  with  the 
Treasurer  of  Ontario  would  not  accept  the  complainant's 
claim  as  it  covered  a contract  dated  after  the  registration 
had  lapsed. 

Although  the  complainant  was  reconciled  to  the  fact 
that  he  had  lost  his  $400.00  deposit,  he  was  concerned  that 
the  Ministry  did  not  keep  a closer  check  on  the  registration 
of  itinerant  sellers,  that  the  company  was  never  prosecuted 
for  breach  of  Section  4 of  The  Consumers  Protection  Act  and, 
furthermore,  that  its  manager  had  been  allowed  to  become 
involved  in  another  company  dealing  in  the  same  business  and 
also  not  registered  with  the  Ministry. 

Following  receipt  of  a statement  outlining  the  position 
of  the  Business  Practices  Division  in  the  matter,  the  file 
was  assigned  for  investigation. 

It  was  determined  that  after  the  siding  company's 
registration  expired  on  December  3,  1973,  a registered 
letter  was  sent  by  the  Ministry  to  the  company  advising  it 
of  this  fact.  Nothing  further  was  done  until  December  1974 
when  the  Ministry  became  aware  that  the  company  was  still  in 
operation  and  accordingly  advised  it  by  letters  dated 
December  23,  1974  and  February  3,  1975,  that  it  was  required 
to  be  registered  under  The  Consumer  Protection  Act.  In 
October  1975,  the  complainant  brought  his  complaint  to  the 
Ministry,  but  did  not  receive  a response  until  January  1976, 
at  which  time  he  was  advised  that  the  Ministry  would  not 
take  any  further  action  in  this  matter,  a decision  apparently 
made  because  the  company  was  no  longer  active.  The  company 
had  filed  an  assignment  in  bankruptcy  on  December  22,  1975, 
and  therefore  prosecution  under  The  Consumer  Protection  Act 
would  not  have  assisted  the  complainant. 
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During  interviews  with  our  investigator,  the  Registrar 
of  the  Consumer  Protection  Bureau  expressed  the  opinion  that 
it  was  sufficient  for  the  Ministry  to  send  out  a registered 
letter  notifying  the  company  that  its  registration  had 
expired.  If  the  Ministry  does  not  receive  a response,  it 
assumes  that  the  company  has  gone  out  of  business  or  that  it 
is  no  longer  selling  in  an  itinerant  manner.  The  Registrar 
also  pointed  out  that  given  present  resources,  it  was  impos- 
sible for  the  Ministry  to  check  on  all  such  companies,  and 
in  his  opinion  only  a small  percentage  of  itinerant  sellers 
were  registered  with  the  Ministry  compared  to  the  number 
actually  in  business. 

Had  this  particular  company  been  registered  with  the 
Ministry  at  the  time  of  the  complainant's  contract,  the 
latter  would  almost  certainly  have  been  able  to  recover  at 
least  a portion  of  his  deposit,  because  the  company  would 
have  been  required  to  be  bonded.  However,  at  no  time  during 
the  course  of  our  investigation  v/as  it  contemplated  that  it 
might  be  appropriate  for  the  complainant  to  receive  any 
compensation  from  the  Ministry  of  Consumer  and  Commercial 
Relations . 

During  the  investigation  of  this  complaint,  the  Ombuds- 
man tentatively  came  to  the  conclusion  that  due  to  the 
insufficiency  of  its  staff,  the  Consumer  Protection  Bureau 
was  unable  to  properly  enforce  the  registration  of  itinerant 
sellers  within  this  province.  His  possible  recommendation 
was  that  the  Consumer  Protection  Bureau  be  adequately  staffed 
and  its  resources  strengthened  and  directed  to  permit  the 
Bureau  to  enforce  consumer  protection  legislation  as  required 
by  The  Consumer  Protection  Act.  The  Ombudsman  informed  the 
then  Minister  of  Consumer  and  Commercial  Relations  of  this 
possible  conclusion  and  recommendation  and,  pursuant  to 
Section  19(3)  of  The  Ombudsman  Act,  invited  him  to  make 
representations  respecting  the  possible  adverse  report. 

The  then  Minister  of  Consumer  and  Commercial  Relations, 
in  his  response,  expressed  the  opinion  that  far  more  could 
be  achieved  by  trade  practices  legislation  such  as  The 
Business  Practices  Act  than  by  any  registration  or  licensing 
statute.  He  also  suggested  that  the  Ministry  would  be  happy 
to  share  the  results  of  its  research  into  the  efficiency  of 
registration  and  bonding  as  consumer  protection  techniques. 
Hence,  a meeting  for  this  purpose  took  place  between  the 
Executive  Director  of  the  Business  Practices  Division  and 
our  investigator,  but  it  was  the  Ombudsman's  understanding 
that  as  of  the  date  of  that  meeting,  no  specific  research 
had  yet  been  conducted  by  the  Ministry  on  the  subject. 
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Having  carefully  considered  the  representations  of  the 
Ministry  and  the  results  of  the  investigation  conducted  by 
his  Office,  the  Ombudsman  concluded  that  the  Consumer  Pro- 
tection Bureau  was  inadequately  staffed  to  enforce  provisions 
requiring  registration  of  itinerant  sellers,  and  that  this 
was  detrimental  to  consumers  who  might  reasonably  believe 
that  consumer  protection  legislation  was  being  enforced  by 
the  Ministry.  The  Ombudsman  accordingly  determined,  pursuant 
to  Section  22(1) (b)  of  The  Ombudsman  Act,  1975,  that  the 
acts  and  decisions  of  the  Ministry  which  contributed  to  this 
particular  siding  company's  carrying  on  business  as  an 
itinerant  seller  without  being  registered  or  bonded  "was  in 
accordance  with  ...  a practice  that  is  or  may  be  unreasonable, 
unjust,  oppressive  or  improperly  discriminatory." 

Therefore,  pursuant  to  Section  22(3) (g)  of  The  Ombudsman 
Act,  1975,  the  Ombudsman  recommended  that  the  Ministry  of 
Consumer  and  Commercial  Relations  should  undertake  research 
to  determine  the  effectiveness  of  registration  statutes.  He 
also  recommended  that  as  long  as  The  Consumer  Protection 
Act  remains  on  the  statute  books,  sufficient  personnel 
should  be  made  available  to  ensure  an  adequate  level  of 
enforcement. 

A subsequent  letter  from  the  then  Minister  of  Consumer 
and  Commercial  Relations  indicated  that,  although  the  Ministry 
did  not  disagree  with  the  Ombudsman's  report,  it  did  have 
its  own  priorities  and  strategies.  Since  this  was  not  a 
case  in  which  the  Premier  could  have  rectified  the  problem 
by  directing  that  a single  action  be  taken,  the  Ombudsman 
decided  against  taking  this  matter  to  the  Premier  and  the 
file  was  closed. 


DETAILED  SUMMARY  NO.  7 

This  complainant  was  interviewed  at  our  Office  on  April 
25,  1977,  at  which  time  he  complained  that  his  driver's 
licence  had  been  wrongly  suspended. 

On  March  11,  1977,  the  complainant  received  a registered 
letter  from  the  Ministry  of  Transportation  and  Communications 
indicating  that  his  driver's  licence  had  been  suspended  as 
of  March  4,  1977,  because  payment  had  been  made  from  the 
Motor  Vehicle  Accident  Claims  Fund  for  damages  resulting 
from  an  accident  in  which  the  Ministry  believed  the  complainant 
had  been  involved  on  July  29,  1961. 

The  complainant  then  contacted  the  Senior  Claims  Super- 
visor of  the  Motor  Vehicle  Accident  Claims  Branch  of  the 
Ministry  of  Consumer  and  Commercial  Relations.  He  explained 
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that  he  had  never  been  involved  in  a motor  vehicle  accident 
and  supported  this  statement  with  his  passport  which  indicated 
he  had  been  absent  in  the  U.S.  on  the  date  of  the  accident. 

The  complainant  also  supported  his  contention  by  referring 
to  the  motor  vehicle  accident  report  which  indicated  that 
the  man  involved  in  the  accident  who  had  the  same  name  as 
the  complainant  was  four  years  older  than  the  complainant. 
Nevertheless,  the  Ministry  advised  the  complainant  to  seek 
legal  assistance.  He  had  already  done  so,  but  he  subsequently 
contacted  a second  lawyer.  On  May  17,  1977,  the  complainant 
was  notified  that  the  suspension  of  his  licence  had  been 
cancelled  effective  May  13,  1977,  approximately  two  months 
after  the  initial  suspension. 

The  complainant  contended  that  as  a result  of  this 
error,  he  had  suffered  considerable  financial  loss  and 
inconvenience  due  to  the  legal  expenses  which  he  had  incurred 
and  his  inability  to  work  while  his  licence  had  been  suspended 

In  response  to  our  notification  of  intention  to  investi- 
gate this  complaint,  the  Deputy  Minister  of  Consumer  and 
Commercial  Relations  requested  that  an  estimate  of  the 
complainant's  wage  loss  and  legal  expenses  be  submitted  with 
verification  in  order  that  the  possibility  of  compensating 
the  complainant  could  be  investigated.  This  documentation 
was  then  provided  to  the  Director  of  the  Motor  Vehicle 
Accident  Claims  Branch  who  notified  us  that  the  matter  had 
been  referred  to  their  solicitor  for  further  consideration. 

The  solicitor  then  requested  an  opportunity  to  examine  the 
complainant  under  oath.  Accordingly,  a hearing  pursuant  to 
Section  20  of  The  Ombudsman  Act  was  convened  in  our  Office 
so  that  the  complainant  could  be  questioned  under  oath  about 
his  expenses  and  losses.  We  were  subsequently  notified  by 
the  solicitor  that  he  had  been  authorized  to  offer  $1,000 
out  of  the  Motor  Vehicle  Accident  Claims  Fund  in  final 
settlement  of  the  claim.  Since  this  offer  was  not  acceptable 
to  the  complainant  and  the  Ministry  was  not  prepared  to 
increase  the  amount  offered,  we  proceeded  with  our  investiga- 
tion. 


Pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  the 
Deputy  Minister  of  Consumer  and  Commercial  Relations  was 
advised  of  the  Ombudsman's  possible  conclusions  and  possible 
recommendations.  After  careful  consideration  of  the 
Ministry's  response  and  further  research,  the  Ombudsman 
recommended,  pursuant  to  Section  22(3) (g)  of  The  Ombudsman  Act 
that  the  Ministry  of  Consumer  and  Commercial  Relations 
compensate  the  complainant  for  his  reasonable  losses  and 
expenses  incurred  as  a result  of  his  driver's  licence  having 
been  mistakenly  suspended.  The  Ombudsman  recommended  that 
the  compensation  be  in  the  amount  of  $3,789.97  which  reflected 
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the  complainant's  losses  and  expenses  as  accurately  as 
possible,  plus  interest  from  December  14,  1977,  the  date 
The  Judicature  Act  was  amended  to  allow  interest  in  cases 
such  as  this. 

The  Ministry  agreed  to  the  Ombudsman's  recommendation 
and  subsequently  forwarded  to  our  Office,  through  the  Fund's 
solicitor,  a cheque  in  the  amount  of  $4,143.76  payable  to 
the  complainant.  After  having  executed  a General  Release 
as  requested  by  the  Fund's  solicitor,  the  complainant  was 
given  the  cheque.  The  Ombudsman  then  forv/arded  a letter  to 
the  Ministry  thanking  its  officials  and  the  Fund's  solicitor 
for  their  co-operation  throughout  this  investigation. 


DETAILED  SUMMARY  NO.  8 

The  complainant  contended  that  the  Ministry  of  Consumer 
and  Commercial  Relations  had  failed  to  take  appropriate 
action  under  The  Business  Practices  Act  against  an  auctioneer 
from  whom  he  had  purchased  a building. 

In  1976,  the  complainant  purchased  from  an  auctioneer  a 
prefabricated  metal  building  which  had  been  advertised  with 
dimensions  of  40'  X 60'  X 18'.  When  he  attempted  to  erect 
the  structure,  he  discovered  that  its  height  was  14'  and  not 
18',  as  advertised.  After  the  auctioneer  refused  to  correct 
the  situation,  the  complainant  approached  the  Ministry  of 
Consumer  and  Commercial  Relations.  The  complainant  contended 
that  the  Ministry,  having  advertised  in  the  local  press  that 
The  Business  Practices  Act  provides  fines  and  jail  terms  for 
people  who  deliberately  deceive,  mislead  or  lie  to  consumers, 
had  advised  him  that  the  Act  only  allowed  the  Ministry  to 
act  as  mediator  in  cases  such  as  his. 

Having  received  a statement  of  the  Ministry's  position 
following  notification  of  our  intent  to  investigate,  our  in- 
vestigator reviewed  the  contents  of  the  Ministry's  file  v/ith 
the  Director,  Consumer  Advisory  Services,  and  the  Executive 
Director,  Business  Practices  Divisions.  This  investigation 
revealed  that  a Consumer  Services  Officer  of  the  Ministry 
had  been  advised  by  the  auctioneer  that  he  had  received  the 
dimensions  of  40'  X 60'  X 18'  from  the  consignor  of  the 
building.  The  auctioneer  further  advised  the  Consumer 
Services  Officer  that  since  the  building  was  not  assembled, 
he  had  been  unable  to  check  the  dimensions  and  had  therefore 
used  those  dimensions  in  his  advertising  and  on  the  consign- 
ment contract. 

The  Ministry  then  contacted  the  consignor.  In  his 
response  to  the  Ministry's  inquiry,  the  consignor  denied 
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responsibility  "for  the  obviously  altered  dimensions  on  the 
form  supplied  by  the  auctioneer"  (the  consignment  contract). 
The  consignor  also  enclosed  the  original  documents  pertaining 
to  the  building  which  indicated  that  the  building  did,  in 
fact,  measure  14'  in  height. 

The  Consumer  Services  Officer  then  advised  the  complain- 
ant that  since  the  consignor  and  the  auctioneer  were  alleging 
misrepresentation  against  each  other,  the  Ministry  did  not 
have  the  power  to  order  restitution  in  the  matter.  The 
complainant  was  advised  to  consult  his  lawyer  to  determine 
what  remedies  were  available  to  him  and  the  Ministry's  file 
v/as  closed. 

In  dealing  with  this  complaint,  the  Ombudsman  had  to 
consider  whether  the  Ministry  had  conducted  a thorough 
investigation  to  determine  whether  either  the  auctioneer  or 
the  consignor  had  violated  the  unfair  business  practices 
provisions  of  The  Business  Practices  Act.  As  the  wrong 
dimension  appeared  on  the  auctioneer's  copy  of  the  consign- 
ment contract  between  the  auctioneer  and  the  consignor,  it 
was  necessary  to  determine  whether  the  proper  dimensions  of 
the  building  had  been  passed  on  from  the  consignor  to  the 
auctioneer . 

Our  investigator  interviewed  an  employee  of  the  consignor 
who  stated  that  she  had  relayed  the  dimensions  of  the  building 
by  telephone  to  an  employee  of  the  auctioneer.  The  dimen- 
sions 40'  X 16'  X 14'  had  been  given  to  her  by  her  employer 
who  had  quoted  from  memory.  Afterwards,  she  was  told  by  her 
employer  that  the  building  had  an  18'  wide  door.  When  she 
telephoned  the  auctioneer  to  relay  this  information,  she 
stated  that  the  recipient  must  have  misunderstood  the  width 
of  the  door  to  be  the  height  of  the  building.  When  questioned 
that  employee  stated  that  he  had  recorded  the  dimensions  as 
relayed  to  him  by  telephone  as  being  40'  X 60'  X 18'  and 
could  not  remember  whether  he  had  received  more  than  one 
telephone  call. 

The  employee  of  the  consignor  stated  that  she  had 
attended  at  the  office  of  the  auctioneer  to  sign  the  contract 
but  could  not  remember  whether  the  document  appeared  unusual. 
The  matter  was  further  complicated  by  the  fact  that  she 
could  not  find  the  copy  of  the  contract  which  had  been  given 
to  her  by  the  auctioneer.  She  also  advised  that  there  had 
been  a police  investigation  into  the  matter  at  the  complain- 
ant's request  and  she  thought  that  the  document  had  been 
handed  over  to  the  police.  Our  investigator  ascertained 
from  the  police  that  they  had  neither  seen  the  document  nor 
had  they  removed  it.  As  the  consignor's  copy  of  the  contract 
had  disappeared,  our  investigator  was  therefore  unable  to 
ascertain  whether  the  auctioneer's  copy  of  the  document  had 
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been  tampered  with.  Although  there  was  no  indication  that 
the  Consumer  Services  Officer  of  the  Ministry  of  Consumer 
and  Commercial  Relations  had  made  an  effort  to  obtain  and 
compare  the  copies  of  the  contract,  the  Ombudsman  was  of  the 
view  that  his  conclusions  would  have  been  similar  to  those 
formed  by  our  investigator. 

The  police  officers  assigned  to  investigate  this  matter 
had  also  concluded,  after  consultation  with  the  local  Crown 
Attorney,  that  there  was  no  proof  of  an  intent  to  defraud 
either  by  the  auctioneer  or  by  the  consignor. 

During  the  investigation,  the  complainant  informed  us 
that  he  had  sold  the  building  and  absorbed  the  loss  after 
deciding  that  legal  action  would  be  too  costly. 

Our  investigation  disclosed  that  the  Ministry  had 
attempted  to  help  the  complainant  but  could  only  act  as  a 
mediator  since  it  was  impossible  to  ascertain  whether  the 
incorrect  building  description  had  been  caused  by  the  auc- 
tioneer or  by  the  consignor.  The  Ombudsman  was  therefore 
unable  to  find  that  the  Ministry's  actions  in  this  case  were 
"unreasonable,  unjust,  oppressive  or  improperly  discriminatory" 
and  the  complaint  was  found  to  be  unsupported. 


DETAILED  SUMMARY  NO.  9 

This  complainant  complained  to  our  Office  that  he  had 
suffered  financial  loss  and  a great  deal  of  inconvenience 
due  to  the  negligence  of  an  employee  of  the  Personal  Property 
Security  Registration  Branch  of  the  Ministry  of  Consumer  and 
Commercial  Relations. 

The  complainant  contended  that  in  the  process  of  pur- 
chasing a car  in  August  of  1975,  he  had  visited  the  Personal 
Property  Security  Registration  office  to  ascertain  if  there 
were  any  liens  registered  against  the  vehicle  he  wished  to 
purchase.  The  complainant  then  paid  the  required  fee  for 
which  he  received  a receipt  and  completed  the  Soundex  Search 
form  with  the  name  and  address  of  the  owner  of  the  automobile. 
Having  been  advised  by  the  clerk  that  there  were  no  liens 
registered  against  the  vehicle,  the  complainant  subsequently 
purchased  the  automobile  only  to  have  it  seized  five  months 
later  by  a bank  which  had  registered  a lien  with  the  Personal 
Property  Security  Registration  Branch  in  June,  1974. 

After  notifying  the  Ministry  of  our  intention  to 
investigate  this  complaint,  our  investigator  had  several 
discussions  with  various  officials  of  the  Ministry,  reviewed 
the  contents  of  the  Ministry's  file  and  made  copies  of  the 
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relevant  documents.  These  documents  included  a photocopy  of 
a receipt  confirming  that  the  complainant  had  indeed  requested 
a searcli  in  August  of  1975. 

Since  the  complainant  had  discarded  the  original  Soundex 
Search  form  which  would  prove  that  he  had  correctly  requested 
the  search,  the  complainant  and  his  friend  who  had  been 
present  at  the  time  of  the  search  were  invited  to  attend  at 
our  Office  to  give  testimony  under  oath  pursuant  to  Section 
20(2)  of  The  Ombudsman  Act. 

After  officials  of  the  Ministry  had  heard  excerpts  of 
the  sworn  testimony  by  the  complainant  and  his  friend,  the 
Director  of  Personal  Property  Security  Registration  advised 
that  on  the  basis  of  the  information  received  to  that  date, 
"there  is  no  statutory  authority  to  pay  the  claim,  and  in  my 
opinion  no  legal  basis  upon  v/hich  the  claim  can  be  paid." 

After  further  investigation  and  pursuant  to  Section 
19(3)  of  The  Ombudsman  Act,  the  Ombudsman  invited  the  Deputy 
Minister  to  make  representations  respecting  his  possible 
conclusions  and  recommendations  that  the  complainant  was  led 
to  believe  that  there  were  no  liens  registered  against  the 
vehicle  in  question  and  that  the  Ministry's  decision  not  to 
compensate  the  complainant  for  the  losses  sustained  as  a 
result  of  the  purchase  of  the  vehicle  was  "unreasonable." 

In  response,  the  Ministry  expressed  its  concern  of 
setting  a precedent  on  a claim  based  on  verbal  and  conflicting 
evidence.  In  the  absence  of  the  Soundex  Search  form,  it  was 
difficult  to  prove  that  a search  had  indeed  been  requested 
with  the  correct  information  and  that  the  clerk  had  failed 
to  report  a registration  notwithstanding  the  fact  that  it 
was  clearly  recorded  in  the  system. 

While  we  agreed  that  it  was  unlikely  that  a clerk  would 
have  indicated  that  an  automobile  was  free  of  liens,  having 
found  the  name  to  be  searched,  it  was  even  more  unlikely 
that  a person  would  have  purchased  a vehicle  if  he  was  told 
that  a lien  had  been  registered  against  it. 

Accordingly,  it  was  concluded  pursuant  to  Section 
22(1) (d)  of  The  Ombudsman  Act  that  the  complainant  was 
"wrongly"  led  to  believe  that  no  lien  had  been  registered  in 
respect  of  the  vehicle.  In  addition,  it  was  determined 
pursuant  to  Section  22(1) (b)  of  The  Ombudsman  Act  that  the 
Ministry's  refusal  to  compensate  the  complainant  for  his 
losses  v/as  "unreasonable."  Therefore,  in  accordance  with 
Section  22(3) ( g ) of  The  Ombudsman  Act,  it  was  recommended 
that  the  Ministry  of  Consumer  and  Commercial  Relations 
should  pay  the  complainant  for  the  losses  sustained  by  him 
as  a result  of  the  wrong  information  he  appeared  to  have 
received. 
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The  Ministry  responded  that  after  reviewing  our  report, 
it  was  prepared  to  act  on  our  findings  by  authorizing  payment 
of  the  complainant's  claim.  The  Ministry  emphasized,  however 
that  it  did  not  recognize  any  legal  liability  and  that  the 
payment  of  the  claim  was  not  to  be  taken  as  a precedent  for 
future  claims  of  this  nature. 


DETAILED  SUMMARY  NO.  10 

This  complainant  complained  to  us  that  on  four  separate 
occasions,  the  Liquor  Control  Board  of  Ontario  (L.C.B.O.) 
had  refused  to  include  a foreign  beer  among  those  available 
to  consumers  in  Ontario.  As  the  foreign  brewing  company's 
Canadian  representative,  the  complainant  contended  that  the 
L.C.B.O. 's  Listing  Committee  had  failed  to  supply  adequate 
reasons  to  justify  the  exclusion  of  this  foreign  beer. 

After  receiving  the  L.C.B.O. 's  statement  in  reply  to 
our  notice  of  intention  to  investigate  this  complaint,  our 
investigator  discussed  and  reviewed  with  the  complainant  the 
brewing  company's  submission  to  the  L.C.B.O.  The  material 
included  comparative  figures  which  indicated  that  Ontario 
does  not  offer  as  many  different  brands  of  beer  from  that 
foreign  country  in  relation  to  the  number  of  its  citizens 
who  reside  in  Ontario  plus  its  annual  visitors  to  Ontario  as 
compared  to  other  foreign  countries.  Also  included  was  a 
statement  to  the  effect  that  the  brewing  company  would  be 
prepared  to  spend  money  for  advertising  and  promotion  of  its 
product  in  Ontario.  In  addition,  the  submission  contained 
indications  of  interest  in  stocking  and  serving  this  brand 
of  beer  from  numerous  hotels  and  major  restaurants  in  Ontario 
The  submission  also  claimed  that  four  other  beers  had  been 
listed  with  the  L.C.B.O.  between  January,  1976  and  December, 
1977.  In  the  complainant's  opinion,  this  fact  undermined 
the  Board's  reasons  for  its  denial,  namely,  lack  of  storage 
space  in  its  warehouses  and  stores  and  the  limited  shelf 
life  of  beer. 

Our  investigator  then  met  with  L.C.B.O.  officials, 
reviewed  the  Board's  file  and  toured  the  Board's  warehouse 
facilities.  He  obtained  financial  information  pertaining, 
among  other  things,  to  the  number  of  cases  of  imported  beer 
sold  in  Ontario  for  the  fiscal  period  ending  March  31,  1978, 
as  well  as  a complete  list  of  all  imported  beers  listed  and 
the  number  of  cases  sold  of  each  of  these.  The  financial 
and  statistical  information  did  not  support  the  complainant's 
comparative  figures. 

The  L.C.B.O.  also  supplied  information  which  indicated 
that  in  the  past  three  years,  only  one  new  beer  had  been 
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listed,  and  not  four  as  claimed  by  the  complainant.  Two  of 
the  four  referred  to  by  the  complainant  were  replacements 
and  a third  beer  had  been  left  off  the  list  in  January  of 
1976  because  of  a computer  error  and  did  not  appear  on  the 
list  until  January,  1977,  although  it  had  been  sold  through- 
out that  whole  period. 

In  a letter  to  the  complainant,  counsel  for  the  L.C.B.O. 
had  mentioned  lack  of  storage  space  and  limited  shelf  life 
of  beer  as  reasons  for  the  rejection  of  the  complainant's 
product.  However,  there  were  other  reasons  which,  along 
with  certain  financial  information,  were  given  in  confidence 
to  our  investigator  and  could  not  be  released  to  the  general 
public.  The  Ombudsman  appreciated  the  reluctance  on  the 
part  of  the  L.C.B.O.  officials  to  release  specific  financial 
information  to  members  of  the  general  public  including  those 
wishing  to  apply  to  have  products  listed. 

The  relevant  section  of  The  Liquor  Control  Act  which 
relates  to  this  complaint  is  section  3(h)  which  states: 

"The  purposes  of  the  Board  are,  and  it  has 

power , 

(h)  to  determine  the  classes,  varieties 
and  brands  of  liquor  to  be  kept  for 
sale  at  government  stores  and  main- 
tain standards  therefor;" 

In  other  words,  the  L.C.B.O.  is  vested  with  a discre- 
tionary power.  For  the  convenience  of  the  general  public, 
the  Board  has  published  a booklet  entitled  "Listing  and 
Product  Policy"  and  in  it  are  listed  general  guidelines  for 
those  wishing  to  have  products  listed.  On  page  6,  section 
(e)  states  as  follows: 

"The  request  will  be  considered  on  the 

merits  of  the  product  by  the  following 

criteria : 

(i)  Quality 

(ii)  Price 

(iii)  Public  Demand 

(iv)  Marketability 

(v)  Relationship  to  other  products 
of  the  same  type  already  listed 
by  the  Board 

(vi)  Performance  in  other  markets." 

The  complainant  contended  that  since  his  client's 
product  met  all  of  the  criteria  enumerated  in  the  Product 
and  Policy  Manual,  it  should  have  been  listed.  While  that 
may  be  the  case  and  notwithstanding  the  fact  that  another 
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Board  may  very  well  have  allowed  this  particular  product  to 
be  listed.  The  Ombudsman  Act  only  permits  the  Ombudsman  to 
find  a complaint  of  this  nature  to  be  supported  and  make  an 
appropriate  recommendation  where  he  is  of  the  view  that 
"discretionary  power  has  been  exercised  for  an  improper 
purpose  or  on  irrelevant  grounds  or  on  the  taking  into 
account  of  irrelevant  considerations."  Having  considered 
the  results  of  the  investigation  conducted  by  his  Office, 
including  the  reasons  given  to  the  investigator  by  the 
L.C.B.O.,  reasons  which  could  be  described  as  strictly 
business  and  financial,  the  Ombudsman  was  unable  to  find 
that  the  L.C.B.O,  had  exercised  its  discretionary  powers  in 
an  improper  manner  as  above  described  and,  therefore,  found 
this  complaint  to  be  unsupported. 


-■  ' ^ '«  a,'  ;• 

' ^ ' ( • ' ••  - '-‘y-  . ‘ •'  ■*  ■'  ' 


Jif  iftvf  ‘■sfCif.^t ;|vi^:.^tj 


'C  ■ ■■. 


*• 


■ -C' , 

' '5  > 1 1; 0??.  '•$ W W 

• • '■  (f  C ■•«j^ 

, • '■:  ' -p'^  "S:  rs'i  '<.%t 


■f 


I'-  . *♦?»•;,..  -^fr  _]^ 


■.‘f  . 

' r,  ,,  i «•.  '^^,t 


■?> 


^S.»«s!  rv''i>:3t  jj- ■':,^-sj!>Mt/  • ■•'*fl|j^J. 


'.'aru*?S  •.■<^4%i  •'•'^  ‘ ■i:'^v'  ..« >.%«■  •? '■ 

'-  -iffif  ''■-.v-i  ;■'  ^y^v.v,  .fvi ,;:  ■>•<•• 


•.YlKT‘ 


V ^ 


■■■.'''  :;  ■f'.  '..■t.'  *'  f .',  .j’.  r,.' 

k-V  ' ■'-  - ' .N-  'S  ;:;  ; 


MINISTRY  OF 


CORRECTIONAL  SERVICES 


50 


DETAILED  SUMMARY  NO.  11 

The  Ombudsman  received  a letter  from  an  inmate  of  a 
central  Ontario  detention  centre  who  alleged  that  a fellow 
inmate  had  been  handcuffed  by  several  correctional  officers 
and  severely  clubbed  over  the  head  and  other  parts  of  his 
body . 


Two  investigators  interviewed  the  alleged  victim  (here- 
after called  the  complainant)  and  five  other  inmates,  re- 
viewed Occurrence  and  Misconduct  Reports  and  obtained  infor- 
mation from  senior  administrative  staff  at  the  detention 
centre.  Our  investigators  made  a preliminary  report  by 
telephone  to  our  Director  of  Correctional  and  Psychiatric 
Services  in  the  Office  of  the  Ombudsman  who  then  notified 
the  Deputy  Minister  of  Correctional  Services  by  telephone  of 
the  Ombudsman's  intention  to  investigate  this  complaint. 

The  Deputy  Minister  was  also  advised  that  although  our 
investigation  would  proceed  in  accordance  with  our  practice 
of  investigating  such  complaints  as  expeditiously  as  possible, 
any  statement  his  Ministry  might  wish  to  make  on  this  com- 
plaint would  be  welcomed. 

The  complainant  claimed  that  during  his  transfer  from  a 
living  unit  to  the  segregation  unit  within  the  institution, 
unnecessary  force  had  been  used  by  a senior  correctional 
officer  whom  he  alleged  had  hit  him  over  the  head  with  a 
billy  club. 

The  senior  correctional  officer  named  by  the  complainant 
as  his  alleged  assailant  was  advised  in  a personal  interview 
that  the  action  he  had  taken  in  the  complainant's  case  was 
being  investigated  by  the  Ombudsman  and  he  was  invited  to 
provide  a statement.  The  officer  felt  that  the  report  he 
had  submitted  to  his  supervisor  immediately  after  the  inci- 
dent in  question  would  serve  this  purpose. 

During  this  investigation,  a total  of  twenty-one  persons 
were  interviewed.  Of  this  number,  six  correctional  officers 
and  five  inmates  attested  to  either  having  witnessed  the 
incident  or  having  been  involved  in  it.  Further  records 
were  also  reviewed. 

Our  investigation  revealed  that  the  Superintendent  had 
ordered  a change  in  living  units  for  the  complainant  and  two 
other  inmates  for  security  reasons.  When  a unit  officer 
attempted  to  effect  the  transfer,  the  complainant  indicated 
that  unless  given  reasons  for  his  transfer,  he  would  refuse 
to  move.  A senior  officer,  overhearing  this,  told  the 
complainant  that  he  would  return  to  the  unit  to  deal  with 
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this  matter  after  escorting  another  inmate.  This  senior 
officer,  having  collected  a billy  club  and  handcuffs,  was 
logged  back  into  the  unit  within  five  minutes  and  was  accom- 
panied by  two  officers  from  another  area  in  the  institution. 
At  that  time,  the  complainant  was  leaning  against  the  wall 
in  the  common  room  flanked  by  three  other  inmates.  The 
senior  officer  ordered  the  complainant  to  accompany  him  to 
the  segregation  area  but  the  complainant  refused  to  obey 
this  order.  The  senior  officer  then  grabbed  him  by  the  arm 
and  pushed  him  in  the  general  direction  of  the  exit  from  the 
unit.  After  the  complainant  pushed  the  senior  officer  away, 
the  two  accompanying  officers  moved  forward  and  one  of  them 
attempted  to  move  the  complainant  forward  by  holding  him  in 
a "bear  hug"  but  he  struggled  out  of  this  hold.  Then  the 
two  accompanying  officers  each  held  one  of  the  complainant's 
arms  and  propelled  him  towards  the  door.  As  the  two  officers 
approached  the  exit  with  the  struggling  complainant,  the 
corridor  officer  moved  forward  to  open  the  door  with  the 
key.  Just  short  of  the  door,  the  senior  correctional  officer 
delivered  a single  blow  with  the  billy  club  to  the  left  side 
of  the  complainant's  head.  After  the  complainant  fell  to 
the  floor,  he  was  pulled  out  into  the  corridor  where  he 
stood  up  and  walked  a few  steps.  The  complainant  was  then 
placed  face  down  on  the  floor  in  the  corridor  by  the  two 
supporting  officers,  handcuffed  by  the  senior  correctional 
officer  and  taken  to  the  segregation  area.  A nurse  was 
summoned  but  the  complainant  refused  medical  attention. 

We  were  satisfied  that  it  had  been  clearly  explained  to 
the  inmates  concerned  that  their  transfers  had  been  ordered 
by  the  Superintendent  in  the  interests  of  security.  In  this 
circumstance,  inmates  in  provincial  correctional  facilities 
are  not  entitled  to  reasons  for  the  order  being  given  and 
are  obliged  to  comply.  The  complainant's  refusal  to  do  so 
had  constituted  a violation  of  Section  23(1) (d)  of  Regulation 
166  under  The  Ministry  of  Correctional  Services  Act. 

During  our  investigation,  the  witnesses  attested  to  a 
general  tone  of  unrest  in  the  unit  which  had  been  initially 
occasioned  by  the  transfers  of  the  first  two  inmates  and 
exacerbated  by  the  manner  of  the  complainant's  subsequent 
removal  from  the  unit.  There  was  resentment  shown  by  the 
general  body  of  inmates.  The  complainant  was  described  as 
having  become  very  upset  and  agitated  when  he  was  advised 
that  he  would  be  transferred.  It  was  reported  that  he  had 
acted  in  a belligerent  manner  by  shouting  loudly,  kicking 
the  walls  and  directing  verbal  abuse  towards  the  correctional 
officers  in  general.  He  used  profane  language  in  his  inter- 
action with  the  senior  officer.  The  evidence  suggested  that 
the  complainant  had  not  been  physically  violent  in  the  sense 
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that  he  had  not  assumed  a fighting  stance,  kicked  or  used 
his  fists.  However,  he  was  described  as  having  struggled 
and  twisted  his  body  strongly  and  vigorously.  The  complain- 
ant admitted  to  having  actively  resisted  the  restraining 
methods  which  had  been  employed  by  the  officers  in  assisting 
the  senior  officer.  The  weight  of  evidence  given  by  the 
witnesses  indicated  that  the  complainant  had  not  appeared  to 
cease  his  struggles  until  he  had  been  subdued  by  the  blow 
delivered  by  the  senior  officer. 

Section  21(a)  of  Regulation  166  under  The  Ministry  of 
Correctional  Services  Act  states  that: 

"No  employee  shall  use  any  form  of 
violence  on  an  inmate,  except  where 
absolutely  necessary  for  self-defense, 
or  in  the  case  of  assault  on  another 
inmate  or  employee  or  where  it  is 
necessary  to  control  a rebellious  or 
disturbed  inmate,  and  in  such  cases 
only  the  minimum  of  necessary  force 
may  be  used  by  the  employee  and  a 
written  report  on  the  incident  shall 
be  submitted  immediately  to  the 
Superintendent. " 

The  evidence  supported  that  the  complainant's  behaviour 
had  appeared  rebellious  when  the  senior  officer  had  used  the 
billy  club.  Conservative  restraint  methods  were  tried 
unsuccessfully.  The  Ombudsman  was  of  the  opinion  that  in 
the  circumstances  (the  proximity  of  some  fifteen  other 
inmates)  the  definitive  action  which  had  been  taken  by  the 
senior  correctional  officer  had  not  been  unreasonable  in 
that  it  had  brought  a potentially  explosive  situation  under 
control  as  quickly  and  safely  as  possible.  Minimal  force 
was  used  in  that  a single  blow  was  struck,  sufficient  only 
to  stun  the  complainant  to  facilitate  handcuffing. 

Notwithstanding  this  opinion,  the  Ombudsman  was  con- 
cerned over  an  apparent  absence  of  clear  administrative 
guidelines  governing  the  issuance  and  use  of  security  equip- 
ment. The  only  existing  instruction  to  staff  required  that 
they  made  an  entry  in  a log  book  when  they  drew  security 
equipment.  In  this  case,  the  senior  correctional  officer 
did  not  comply  with  this  instruction.  It  was  ascertained 
that  there  had  been  no  written  requirement  for  a correctional 
officer  to  obtain  the  subjective  opinion  of  the  shift  super- 
visor concerning  the  possible  use  of  security  equipment 
within  the  institution.  In  this  case,  the  shift  supervisor 
was  not  aware  of  the  action  taken  by  the  senior  correctional 
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officer  until  he  made  his  report  immediately  after  the 
incident.  It  was  evident  that  the  senior  officer's  action 
in  this  case  caused  a reaction  amongst  other  inmates  nearing 
riot  proportions.  The  Ombudsman  questioned  the  wisdom  of 
using  a billy  club  in  the  presence  of  a large  number  of 
inmates.  However,  in  the  absence  of  a clear  institutional 
standing  order  covering  this  contingency,  the  senior  officer 
could  not  be  faulted. 

Although  our  investigation  did  not  support  the  com- 
plainant's specific  contention,  the  Ombudsman  concluded, 
pursuant  to  Section  22(1) (b)  of  The  Ombudsman  Act,  that  the 
omission  of  clear  guidelines  for  the  issuance  and  use  of 
security  equipment  from  the  standing  orders  at  the  detention 
centre  was  unreasonable.  In  his  opinion,  the  decision  to 
use  a billy  club  in  subduing  an  inmate  should  only  be  made 
with  the  maximum  degree  of  supervision  after  the  fullest 
possible  reporting  of  the  facts  and  due  consideration  of 
alternatives . 

A report  was  made  to  the  Deputy  Minister  of  Correctional 
Services,  reflecting  this  finding.  The  Ombudsman  recommended, 
pursuant  to  Section  22(3)  of  The  Ombudsman  Act,  that  the 
omission  identified  by  our  investigation  be  rectified  by  the 
Superintendent  of  the  detention  centre,  in  consultation  with 
his  staff,  by  developing  a standing  order  to  provide  for  the 
following : 

(a)  The  shift  supervisor  to  be  fully  apprised  of  any 
circumstances  within  the  institution  warranting 
the  use  of  security  equipment, 

and 

(b)  The  shift  supervisor's  direct  authorization  for 
the  specific  equipment  to  be  issued. 

The  Ombudsman  asked  the  Deputy  Minister  to  advise  him 
of  any  steps  he  proposed  to  take  to  give  effect  to  his 
recommendation.  Ten  days  later,  the  Deputy  Minister  replied 
that  the  recommendation  was  being  reviewed  by  both  the 
Regional  Director  and  Superintendent  of  the  detention  centre. 
In  a letter  received  after  a further  ten-day  period,  the 
Deputy  Minister  concurred  that  there  was  a need  at  the 
detention  centre  for  clear  guidelines  in  the  use  of  security 
equipment.  He  advised  that  a set  of  procedures  had  been 
established  at  the  detention  centre  which  would  be  included 
in  the  standing  orders  to  be  reissued  later  in  the  year. 

The  procedure  described  met  the  spirit  of  the  Ombudsman's 
recommendation. 
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Since  the  complainant  was  transferred  to  a penitentiary 
during  the  course  of  the  3 1/2  month  investigation  by  our  Office, 
a report  on  the  result  of  our  investigation  was  sent  to  the 
complainant  as  a privileged  communication  under  direction  number 
219  (Section  8)  issued  by  the  Commissioner  of  the  Canadian 
Penitentiary  Service. 


DETAILED  SUMMARY  NO.  12 


An  inmate  at  a detention  centre  wrote  to  the  Ombudsman 
alleging  that  excessive  force  had  been  used  against  him  by  a 
correctional  officer  of  the  Ministry  of  Correctional  Services. 

The  complainant  was  subsequently  interviewed  at  the 
detention  centre  and  a written  statement  was  obtained  from 
him  by  our  investigator.  The  complainant's  allegation  was 
then  brought  to  the  attention  of  the  Superintendent  of  the 
centre  who  indicated  that  as  he  had  been  unaware  of  the 
allegation,  he  wished  to  conduct  an  internal  inquiry  prior 
to  taking  a position  with  respect  to  it. 

After  conducting  certain  preliminary  inquiries  and 
obtaining  documentation  concerning  the  incident,  our  Office 
notified  the  Deputy  Minister  of  Correctional  Services  of  our 
intention  to  conduct  a formal  investigation  into  the  com- 
plainant's allegation  that  a correctional  officer  had  struck 
him  in  the  face  through  the  bars  of  a locked  security  grille. 
In  addition,  the  Ministry  was  advised  of  our  intention  to 
investigate  a second  concern  raised  by  the  complainant  that 
he  had  been  held  in  segregation  for  approximately  ten  days 
pending  disposition  of  institutional  misconducts  arising  out 
of  the  incident  in  question. 

Prior  to  receiving  a response  from  the  Deputy  Minister, 
the  Superintendent  of  the  centre  advised  our  Office  that  he 
had  completed  his  internal  inquiry  and  was  anxious  to  expe- 
dite the  resolution  of  this  matter.  In  view  of  this,  the 
Deputy  Minister  was  consulted  and  he  indicated  that  the 
Ministry  had  no  objections  to  our  Office  commencing  the 
investigation  prior  to  receipt  of  the  Ministry's  formal 
response. 

Investigative  staff  from  our  Office  again  attended  at 
the  centre  at  which  time  staff  and  inmates  present  at  the 
time  of  the  alleged  incident  were  interviewed.  In  addition, 
a further  review  of  available  documentation  was  underaken 
and  the  results  of  the  internal  inquiry  conducted  by  the 
institutional  authorities  were  examined  and  discussed  with 
senior  administrative  personnel  at  the  centre.  This  internal 
inquiry  concluded  that  the  correctional  officer  in  question 
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had  acted  unprof essionally  and  had  used  improper  force 
against  the  inmate.  It  was  noted  that  the  correctional 
officer  openly  admitted  to  both  the  institutional  authorities 
and  the  Ombudsman  investigators  that  he  had,  in  fact,  struck 
the  inmate. 

Upon  reaching  the  conclusion  that  the  correctional 
officer  had  used  force  in  excess  of  that  provided  for  under 
Section  21(a)  of  Regulation  166  made  under  The  Ministry  of 
Correctional  Services  Act,  the  authorities  held  a corrective 
interview  with  the  correctional  officer  and  the  results  of 
this  interview  were  placed  in  the  employee's  personnel  file. 

A copy  of  this  "counselling  in  writing"  was  provided  to  our 
Office  by  the  authorities  at  the  detention  centre.  Although 
the  authorities  indicated  that  they  had  considered  more 
serious  disciplinary  action,  there  were  certain  mitigating 
factors  which  led  them  to  feel  that  counselling  in  writing 
was  the  most  appropriate  response  to  the  situation.  The 
mitigating  factors  cited  included  the  correctional  officer's 
inexperience  as  a probationary  employee,  his  lack  of  basic 
training,  the  inmate's  history  of  unacceptable  behaviour  and 
the  fact  that  the  inmate  was  not  injured  by  the  use  of 
force.  However,  it  was  clearly  stated  to  the  officer  by  the 
centre's  administration  that  improper  use  of  force  would  not 
be  tolerated  and  that  any  future  incidents  of  that  nature 
would  result  in  disciplinary  action  and  possible  dismissal. 

After  considering  the  action  taken  by  the  institutional 
authorities  and  in  view  of  the  evidence  which  indicated  that 
there  had  been  a considerable  degree  of  provocation  by  the 
inmate  prior  to  the  misuse  of  force,  it  was  determined  that 
it  was  unnecessary  for  the  Ombudsman  to  make  any  recommenda- 
tion as  it  appeared  that  the  action  taken  by  the  centre's 
administration  was  sufficient  under  the  circumstance.  It 
was,  however,  emphasized  that  our  Office  expected  the  Ministry 
to  uphold  its  commitment  to  take  strong  disciplinary  action 
should  there  be  any  further  occurrence  of  this  nature  involv- 
ing the  same  correctional  officer. 

After  review  of  the  pertinent  documentation,  the  com- 
plainant's second  concern  with  respect  to  placement  in 
segregation  prior  to  the  hearing  of  his  institutional  miscon- 
ducts was  found  to  be  unsupported.  The  documentation  revealed 
that  during  the  period  in  which  the  complainant  contended  he 
had  been  held  in  segregation  prior  to  the  hearing  of  his 
misconducts,  he  was,  in  fact,  serving  punishment  meted  out 
by  the  Superintendent  for  previous  misconducts. 


56 


DETAILED  SUMMARY  NO.  13 

An  inmate  from  a correctional  centre  wrote  to  the 
Office  of  the  Ombudsman  contending  that  he  had  been  unrea- 
sonably dealt  with  by  the  Ontario  Board  of  Parole  in  the 
determination  of  his  eligibility  for  release  under  supervi- 
sion. The  complainant  alleged  that  on  three  separate  ap- 
pearances before  the  Parole  Board,  he  had  been  advised  of 
differing  requirements  which  had  to  be  met  prior  to  the 
Board's  granting  of  parole. 

Our  investigator  travelled  to  the  institution  to  speak 
with  the  complainant.  At  the  conclusion  of  the  initial 
interview,  the  complainant  signed  a consent  form  pursuant  to 
Section  20(4)  of  The  Ombudsman  Act. 


A letter  was  then  forwarded  to  the  Chairman  of  the 
Ontario  Board  of  Parole,  with  a copy  to  the  Deputy  Minister 
of  Correctional  Services,  in  accordance  with  the  requirements 
of  The  Ombudsman  Act.  The  Chairman  was  advised  of  our 
intention  to  investigate  the  complainant's  concerns.  In 
response  to  this  letter,  a meeting  was  convened  between  the 
Chairman  of  the  Board  and  the  Investigator  at  which  time  the 
complainant's  Parole  file  was  examined  in  depth. 

Following  his  initial  appearance  before  the  Ontario 
Board  of  Parole  in  November,  1977,  the  complainant  was 
advised  that  the  decision  to  release  him  was  being  deferred 
until  such  time  as  a rehabilitation  check  could  be  completed. 
He  was  also  advised  that  he  would  need  confirmation  of 
employment  to  be  successful  in  any  application  for  release 
on  Parole. 

The  complainant's  probation  officer  then  submitted  a 
report  to  the  Board  which  indicated  that  an  employee  of  the 
Ministry  of  Correctional  Services  was  prepared  to  hire  the 
complainant  on  the  condition  that  this  action  did  not  con- 
travene the  policies  of  the  Ministry.  The  probation  officer 
further  advised  in  the  report  that  given  the  complainant's 
skills  in  the  lumber  industry  and  his  contacts  in  the  area, 
he  would  not  have  any  difficulty  in  securing  permanent 
employment. 

One  month  later,  the  complainant  appeared  before  the 
Board  again.  At  the  conclusion  of  this  hearing,  he  was 
advised  that  his  plan  of  employment  was  not  suitable  since 
it  contravened  Section  22  of  The  Ministry  of  Correctional 
Services  Act,  1974.  The  complainant  was  further  advised 
that  he  would  require  another  confirmed  plan  of  employment 
and  accommodation  prior  to  any  further  consideration  by  the 
Board. 
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The  Board  then  received  a subsequent  report  from  the 
probation  officer  stating  that  given  the  nature  of  the 
complainant's  experience  and  the  type  of  work  available,  it 
was  his  opinion  that  the  complainant  would  be  successfully 
employed  although  it  would  be  difficult  to  prearrange  for 
labouring  positions.  At  that  time,  the  Board  was  also  in 
possession  of  a report  from  the  institutional  psychologist 
which  stated  that  the  complainant's  behaviour  and  work 
performance  were  reported  to  be  excellent  by  the  unit  staff. 

The  complainant's  case  was  again  reviewed  by  the  Board 
one  month  later  and  notwithstanding  the  above  information, 
it  was  their  decision  that  they  would  not  release  the  com- 
plainant under  supervision.  The  reasons  stated  at  that  time 
were  that  he  had  no  confirmation  of  accommodation,  had  a 
problem  with  alcohol  which  had  been  a factor  in  his  criminal 
offences,  had  a prohibitive  record,  and  had  not  taken  treat- 
ment while  incarcerated. 

Two  specific  issues  were  examined  in  depth  by  the 
investigative  staff  of  the  Office.  The  specific  issues 
were ; 

(a)  The  practice  which  led  up  to  the  Board's  decision 
was  unreasonable,  unjust,  oppressive  or  improperly 
discriminatory 

and 

(b)  The  Board's  decision  to  deny  the  complainant 
Ontario  Parole  was  unreasonable. 

Although  the  members  of  the  first  and  second  Parole 
Board  hearings  were  aware  of  the  complainant's  previous 
record  and  his  involvement  with  alcohol  during  the  commission 
of  the  offence,  they  did  not  give  these  facts  as  reasons  for 
denial  of  parole.  The  second  Parole  Board  advised  the 
complainant  that  he  would  need  confirmation  of  employment 
prior  to  consideration  for  release  in  spite  of  the  fact  that 
the  local  probation  officer  had  advised  them  that  it  would 
be  difficult  to  secure  this  information.  The  third  Board 
indicated  that,  among  other  reasons,  parole  had  not  been 
granted  due  to  the  fact  that  he  had  not  taken  treatment 
while  incarcerated  despite  the  fact  that  the  psychologist's 
report  did  not  indicate  any  need  for  treatment. 

With  respect  to  the  first  issue  mentioned  above,  it  was 
determined  that  it  would  be  open  to  the  Ombudsman  to  conclude 
that  the  actions  of  the  Ontario  Board  of  Parole  had  been 
unreasonable  and  improperly  discriminatory  as  the  complainant 


58 


was  advised  on  three  separate  occasions  of  differing  re- 
quirements which  had  to  be  met  prior  to  his  release  on 
parole.  Accordingly,  a letter  pursuant  to  Section  19(3)  of 
The  Ombudsman  Act  was  forwarded  to  the  Chairman  of  the 
Ontario  Board  of  Parole  indicating  that  it  would  appear  that 
it  might  be  open  to  the  Ombudsman  to  recommend  that  in  all 
cases  where  Parole  is  not  granted,  available  reasons  for  the 
non-issuance  of  the  Certificate  should  be  given  to  the 
applicant  in  writing  following  the  initial  hearing. 

At  the  request  of  the  Chairman,  a meeting  was  convened 
between  himself,  the  investigator  and  a legal  officer  from 
the  Office  of  the  Ombudsman.  At  that  time,  the  Chairman 
indicated  that  he  was  in  general  agreement  with  the  proposed 
conclusion  and  recommendation  specified  in  the  Ombudsman's 
letter.  He  advised  that  the  proposed  Regulations  pursuant 
to  The  Ministry  of  Correctional  Services  Act,  1978,  would  be 
incorporating  much  of  the  recommendation.  Further,  it  was 
agreed  that  the  proposed  recommendation  in  its  final  form 
should  read: 

"In  any  case  where  it  is  immediately 
apparent  that  the  applicant  has  a 
prohibitive  record,  or  a particularly 
serious  offence,  he  must  be  advised 
that  these  factors  may  preclude  his 
release  on  parole,  notwithstanding 
confirmation  of  employment  and 
accommodation. " 

With  respect  to  the  complainant's  contention  that  the 
Board's  decision  to  refuse  his  Parole  was  unreasonable,  the 
Ombudsman  determined  that  upon  consideration  of  the  factors 
in  his  case,  the  complaint  could  not  be  supported.  The 
complainant  had  a previous  record  of  sexual  offences,  was 
presently  serving  sentence  for  a similar  offence  and  release 
plans  were  such  that  close  supervision  would  be  impossible. 

In  conclusion,  therefore,  it  was  the  Ombudsman's  deci- 
sion that  the  process  involved  in  leading  to  the  Board's 
final  decision  in  the  complainant's  case  was  unreasonable; 
however,  the  decision  itself  must  be  supported. 


DETAILED  SUMMARY  NO.  14 

An  inmate  at  a correctional  centre  complained  to  the 
Ombudsman  by  letter  that  the  decision  of  the  Ontario  Board 
of  Parole  to  deny  his  parole  had  been  unreasonable. 

The  complainant  advised  that  following  his  appearance 
before  the  Ontario  Board  of  Parole,  he  had  been  advised  in 
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writing  that  parole  would  not  be  granted  because  the  Board 
wished  further  clarification  regarding  his  handling  of  an 
alcohol  problem  and  the  members  of  the  Board  wanted  him  to 
have  more  definite  prospects  for  employment. 

After  being  interviewed  at  the  correctional  centre  by 
our  investigator,  the  complainant  signed  a consent  form 
pursuant  to  Section  20(4)  of  The  Ombudsman  Act  which  permit- 
ted the  investigator  to  review  his  institutional  file.  This 
examination  revealed  that  the  complainant  had  been  recom- 
mended for  parole  by  all  institutional  staff,  including  the 
Superintendent,  treatment  staff,  work  boss  and  institutional 
psychometris t.  The  complainant  was  also  involved  in  an 
impaired  driving  course  which  commenced  five  days  after  his 
parole  hearing.  It  was  reported  that  the  complainant  was 
doing  extremely  well  in  the  course.  In  addition,  it  was 
noted  that  the  complainant  was  involved  in  therapy  with  a 
volunteer  and  was  receiving  financial  counselling.  With 
respect  to  his  personal  life,  it  was  confirmed  that  he  had 
been  receiving  regular  visits  from  a woman  who  was  known  to 
be  his  financee.  A review  of  the  complainant's  bail  papers 
revealed  that  he  had  been  remanded  out  of  custody  for  five 
months  prior  to  his  conviction  and  sentence.  He  had  there- 
fore successfully  completed  a period  of  being  under  supervi- 
sion in  the  community. 

In  order  to  ascertain  the  position  of  the  Ontario  Board 
of  Parole,  it  was  deemed  appropriate  that  the  investigator 
meet  with  the  Chairman  of  the  Ontario  Board  of  Parole.  At 
this  meeting,  the  complainant's  institutional  and  parole 
files  were  reviewed.  From  this  review,  it  became  apparent 
that  there  was  a discrepancy  between  the  two  files  in  that 
the  Parole  file  lacked  certain  psychological  reports.  Upon 
commencing  sentence,  the  complainant  was  transferred  to  an 
assessment  and  treatment  facility  in  the  Province.  The 
report  summarizing  his  stay  in  the  facility  indicated  that 
he  should  be  considered  for  transfer  to  a minimum  security 
setting  where  the  complainant  was  subsequently  serving  his 
sentence.  It  was  determined  that  he  would  not  benefit  from 
an  extended  stay  in  the  assessment  and  treatment  unit. 
Instead,  the  complainant  was  encouraged  to  attend  Alcoholics 
Anonymous  and  to  receive  counselling  with  particular  emphasis 
on  marital  relationships,  life  skills  and  pre-release 
planning.  With  the  exception  of  attending  Alcoholics  Anony- 
mous, the  complainant  completed  the  assessment  plan.  The 
complainant  contended  that  he  had  not  joined  the  Alcoholics 
Anonymous  group  in  the  institution  because  the  majority  of 
the  participants  were  "young  kids"  who  attended  the  meetings 
merely  as  a get-together  and  were  not  seriously  interested 
in  dealing  with  their  alcohol  problems. 
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After  considering  the  information  relayed  during  the 
meeting,  the  Chairman  advised  that  he  would  request  that  the 
Board  responsible  for  the  area  where  the  complainant  was 
incarcerated  review  his  application. 

A letter  was  subsequently  received  by  our  Office  from 
the  complainant  indicating  that  his  case  had  been  reviewed 
and  parole  was  to  be  granted.  The  complainant  expressed  his 
appreciation  for  the  assistance  which  had  been  provided  by 
our  Office. 


DETAILED  SUMMARY  NO.  15 


An  inmate  at  a correctional  institute  complained  to  our 
Office  that  he  had  twice  been  denied  permission  to  obtain 
several  educational  books  by  mail  order. 

Our  investigator  subsequently  visited  the  institution 
and  interviewed  the  inmate.  It  was  ascertained  that  the 
complainant  had  originally  filed  a written  request  with  a 
senior  institutional  official  to  purchase  nine  books  relating 
to  radar  principles;  lasers;  electronics;  ultrasonics; 
physics  and  astronomy;  mathematics  and  statistics;  crafts, 
games  and  hobbies  with  electronics;  and  chemistry.  The 
complainant  indicated  that  he  was  interested  in  these  sub- 
jects as  he  wished  to  enroll  in  comparable  college  courses 
upon  his  release.  After  the  initial  request  was  denied,  the 
complainant  personally  discussed  this  matter  with  the  Deputy 
Superintendent.  At  that  time,  he  was  advised  that  the 
subject  matters  of  several  of  the  books  were  considered  to 
be  a security  risk  and  that  the  books  were  considered  to  be 
of  no  value  to  his  rehabilitation. 

Our  investigator  then  discussed  this  matter  with  the 
Deputy  Superintendent  who  reiterated  his  reasons  for  denying 
the  request. 

Following  his  visit  to  the  institution,  the  investigator 
made  an  inquiry  with  one  of  the  other  institutions  and 
ascertained  that  some  of  the  subjects  contained  in  the 
reading  material  which  had  been  requested  by  the  complainant 
were  actually  taught  at  that  institution.  These  subjects 
included  electronics;  physics  and  astronomy;  mathematics 
and  statistics;  chemistry;  and  crafts,  games  and  hobbies. 
The  other  three  subjects  requested,  radar  principles; 
lasers;  and  ultrasonics;  were  not  part  of  the  approved 
course  of  study  or  reading  materials  approved  for  institu- 
tions for  security  reasons. 
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This  information  was  then  relayed  to  the  Superintendent 
of  the  correctional  institution  in  question.  Our  investiga- 
tor suggested  that  the  complainant  be  allowed  to  purchase 
the  books  which  related  to  courses  taught  at  the  other 
institution.  The  books  could  then  be  censored  upon  their 
arrival  at  the  institution  and  any  unacceptable  ones  could 
be  placed  with  the  inmate's  personal  possessions  and  withheld 
until  his  release  from  custody. 

The  Superintendent  agreed  to  allow  the  complainant  to 
purchase  the  acceptable  books  and  the  complainant  was  subse- 
quently informed  of  the  outcome  of  our  investigation. 


DETAILED  SUMMARY  NO.  16 


In  his  correspondence  to  the  Ombudsman,  this  inmate 
contended  that  the  court  had  ordered  that  he  should  serve 
his  sentence  in  an  alcoholic  treatment  unit  but  officials  of 
the  Ministry  of  Correctional  Services  had  indicated  to  him 
that  they  were  not  aware  of  this  order. 

In  attempting  to  arrange  an  interview  with  the  com- 
plainant, our  investigator  discovered  that  the  complainant 
had  been  transferred  from  the  detention  centre  where  he  had 
written  his  letter  of  complaint  to  a correctional  centre  and 
subsequently  to  a second  detention  centre  all  within  a 
three-week  period. 

When  the  complainant  was  finally  interviewed  by  our 
investigator,  he  advised  that  he  had  been  convicted  of  being 
intoxicated  in  a public  place  and  had  been  sentenced  to  a 
term  of  up  to  ninety  days  in  a centre  for  the  reclamation  of 
alcoholics.  The  complainant  stated  that  he  had  complained 
to  staff  at  the  three  different  centres  but  had  been  advised 
that  his  information  was  incorrect. 

In  order  that  our  investigator  could  review  his  insti- 
tutional file,  the  complainant  signed  a consent  form  pursuant 
to  Section  20(4)  of  The  Ombudsman  Act. 

An  examination  of  the  Warrant  of  Committal  in  the 
complainant's  institutional  file  revealed  that  he  had  been 
sentenced  pursuant  to  Section  38  of  The  Liquor  License  Act, 
1975,  for  violation  of  Section  46(3),  being  intoxicated  in  a 
public  place.  Section  38  of  The  Liquor  License  Act  states 
in  part  that: 

"Where  it  appears  that  a person  in  con- 
travention of  subsection  3 of  section 
46  may  benefit  therefrom,  the  judge  may 
order  the  person  to  be  detained  for  a 


62 


period  of  90  days  or  such  lesser  period 
as  he  thinks  advisable  in  an  institution 
for  the  reclamation  of  alcoholics...  ." 

Prior  to  leaving  the  facility,  the  investigator  brought 
her  initial  findings  to  the  attention  of  the  senior  institu- 
tional official.  This  official  discussed  the  situation  with 
the  Regional  Director  for  the  area  and  that  afternoon,  the 
Investigator  was  advised  that  the  complainant  would  be 
transferred  to  an  institution  for  the  reclamation  of  alco- 
holics the  next  day. 


DETAILED  SUMMARY  NO.  17 

An  inmate  wrote  to  the  Ombudsman  alleging  that  his 
three-piece  suit  had  been  damaged  while  he  was  incarcerated 
at  a correctional  centre.  He  felt  that  the  Ministry  of 
Correctional  Services  should  accept  liability  and  offer 
restitution  for  this  damage. 

The  complainant  stated  that  he  had  noticed  the  damage 
to  his  suit  trousers  while  he  had  been  dressing  in  the 
Admissions  and  Discharge  area  of  the  correctional  centre  to 
await  transfer  to  a jail  in  order  to  facilitate  his  court 
appearance. 

After  the  complainant  had  returned  to  the  correctional 
centre  following  his  appearance  in  court,  he  was  interviewed 
by  our  investigator  who  then  examined  the  suit.  Although  it 
had  been  cleaned  upon  the  complainant's  return  to  the 
correctional  centre,  the  investigator  noted  the  marks  on  the 
trousers  of  the  suit.  Our  investigator  then  discussed  this 
matter  with  the  supervisor  of  the  laundry  and  a senior 
administrative  official  and  it  was  decided  that  an  attempt 
would  be  made  to  remove  the  marks  with  a special  cleaning 
solution.  After  this  proved  unsuccessful,  the  Superintendent 
initiated  an  investigation  to  ascertain  whether  the  cleaning 
method  employed  by  the  centre  was  responsible  for  the  damage. 
Our  investigator  was  subsequently  informed  that  the  damage 
to  the  suit  trousers  might  have  been  caused  by  the  cleaning 
process  and  that  the  institution  was  prepared  to  accept 
responsibility.  During  a personal  discussion  between  the 
complainant,  an  administrative  official  of  the  centre  and 
the  investigator,  it  was  agreed  that  the  institution  would 
replace  the  trousers  assuming  a reasonable  match  could  be 
made  to  the  rest  of  the  suit  or  an  equivalent  cash  settlement 
would  be  made  to  the  complainant. 
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DETAILED  SUMMARY  NO.  18 


This  complaint  concerns  Winter io  grants,  a program 
administered  by  the  Ministry  of  Culture  and  Recreation  to 
provide  financial  assistance  to  non-profit  organizations. 

A professional  entertainer  contended  that  large  V/intario 
grants  which  had  been  given  to  a non-profit  entertainment 
foundation  by  V^intario  for  equipment  and  audience  development 
were  being  re-directed  to  a profit-making  corporation.  The 
complainant  contended  that  entertainers  from  the  corporation 
were  being  hired  by  the  foundation  v;ith  money  which  the 
foundation  had  received  from  Wintario.  These  entertainers 
were  permitted  to  use  the  foundation's  equipment  which  had 
been  purchased  with  Wintario  grant  money.  In  addition,  the 
directors  of  the  profit-making  corporation  were  also  the 
directors  of  the  non-profit  entertainment  foundation.  Thus, 
the  complainant  alleged  that  Wintario  funds  were  directly 
profiting  a private  business.  He  contended  that  much  of  the 
business  normally  given  to  individual  entertainers  such  as 
himself  was  going  to  the  profit-making  corporation.  He 
believed  this  to  be  a misuse  of  Wintario  funds  and  unfair  to 
him. 


After  the  Ministry's  response  to  our  notice  of  intention 
to  investigate  was  received,  our  investigator  met  with  the 
Director,  Information  Services  Branch  of  the  Ministry  of 
Culture  and  Recreation,  to  discuss  the  Wintario  Policy 
Manual.  She  also  met  with  the  Projects  Officer  of  the  Arts 
Services  Branch  to  review  the  Ministry's  file  on  the  applica- 
tions made  by  the  foundation  for  Wintario  grants.  Following 
another  meeting  with  the  complainant,  our  investigator  and  a 
member  of  our  legal  staff  met  with  the  Assistant  Deputy 
Minister  and  the  Projects  Officer  to  discuss  the  complaint 
in  detail. 

The  relevant  conditions  for  funding  described  in  the 
Wintario  Policy  Manual  were  as  follows; 

1)  VJintario  grants  are  "excluded  from 
situations  which  might  be  loosely 
categorized  as  private  gain." 

2)  Portable  arts  equipment  and  audience 
development  grants  are  available  to 
non-profit  organizations  which  have 
been  in  existence  for  at  least  one 
year . 

Applicants  must  be  able  to  contrib- 
ute at  least  50%  of  the  cost  of  the 
project  from  private  sources. 
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4)  Applications  must  include  a finan- 
cial statement  of  the  group  for  the 
past  year.  (The  application  form 
clearly  states  audited  financial 
statements  are  required.) 

Our  investigator  ascertained  that  the  foundation  had 
received  grants  prior  to  its  becoming  incorporated  as  a non- 
profit corporation  and  before  it  had  been  in  existence  as  a 
non-profit  corporation  for  one  year.  The  Executive  Director 
of  the  Finance  Administration  Division  had  expressed  his 
concerns  regarding  this  application,  as  it  had  appeared  that 
a "dummy"  non-profit  foundation  was  being  set  up  from  which 
any  excess  funds  could  be  siphoned  off  into  the  profit- 
making corporation.  A reviev;  of  the  Ministry's  file  also 
indicated  that  the  solicitor  for  the  Ministry  had  felt  that 
a means  for  ensuring  that  the  funds  would  not  be  directed  to 
a profit-making  corporation  v/ould  be  "to  ensure  that  the 
Letters  Patent  do  not  permit  it."  There  was  a suggestion 
that  this  be  made  a condition  and  the  entertainment  foundation 
was  requested  to  forward  copies  of  the  Letters  Patent. 

However,  the  Ministry  never  received  them. 

Although  the  application  form  clearly  stated  that  an 
audited  financial  statement  for  the  current  year,  and  one  or 
more  from  previous  years,  if  available,  were  to  be  attached, 
the  Ministry  received  only  unaudited  statements  from  the 
foundation . 

These  financial  statements  indicated  that  when  the 
foundation  had  commenced  operations,  they  consisted  of 
supplying  performing  equipment  to  the  corporation.  They 
also  indicated  that  the  foundation  rented  performing  equipment 
as  required  by  the  corporation  and  in  the  year  that  the 
foundation  was  indebted  to  the  corporation,  it  waived  rental 
on  the  use  of  such  equipment. 

The  financial  statement  for  the  corporation  stated  that 
when  the  corporation  commenced  to  operate  the  business  of 
supplying  performers,  it  rented  performance  equipment  from 
the  foundation.  It  also  indicated  that  during  the  year  the 
foundation  was  in  debt  to  the  corporation,  the  foundation 
waived  rent  for  the  equipment  used.  These  financial  state- 
ments did  not  detail  the  charges  for  the  corporation's 
rental  of  equipment  from  the  foundation  and  it  was  not 
certain  whether  advances  to  the  foundation  in  fact  covered 
the  cost  of  such  rental. 

In  the  following  year,  the  foundation  applied  for 
another  equipment  grant  as  well  as  for  an  audience  develop- 
ment grant.  Again,  no  audited  financial  statements  accompan- 
ied the  applications. 
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Wintario  (in  conjunction  with  the  Ontario  Arts  Council) 
approved  grants  to  the  foundation  in  the  amount  of  $20,000 
for  audience  development  and  $55,000  for  equipment.  In 
recommending  these  sums,  the  Ontario  Arts  Council  was  aware 
of  the  precarious  financial  status  of  the  foundation,  yet  no 
steps  were  undertaken  by  the  Ministry  to  obtain  audited 
financial  statements  and  concrete  assurances  that  the  50% 
principle  would  be  met.  It  was  not  until  some  time  later 
that  the  Ministry  wrote  to  the  foundation  advising  that  a 
certain  portion  of  the  grant  would  be  released  only  on  the 
condition  that  "v^ithin  90  days,  the  Wintario  office  of  Arts 
Division  must  be  in  receipt  of  audited  financial  statements 
as  of  July  31,  1977  with  no  qualifications  attached  froin  the 
corporation  and  the  foundation."  The  statements  were  also 
to  "clearly  indicate  what  capital  assets  existed  and  in 
particular,  those  purchased  v;ith  Wintario  assistance."  The 
Ministry  also  required  "a  more  detailed  listing  of  what 
equipment  would  be  purchased  with  the  remaining  portion  of 
the  VJintario  grant."  At  the  time  of  our  investigation,  no 
audited  financial  statements  had  been  received  by  the  Ministry. 

Ministry  officials  advised  our  investigator  that  Wintario 
does  random  audits  of  grant  recipients.  However,  no  audit 
of  this  foundation  was  done. 

After  careful  consideration  of  all  the  accumulated 
evidence,  the  Ombudsman  notified  the  Deputy  Minister  of 
Culture  and  Recreation,  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act,  that  it  appeared  that  the  Ministry  had  not 
adhered  to  its  policies  in  granting  Wintario  monies  to  the 
foundation.  The  Ombudsman  indicated  that  it  might  be  open 
to  him  to  recommend  that; 

1.  The  Ministry  perform  an  audit  of  the  foundation's 
books  and  take  appropriate  action  should  it  appear 
from  the  audit  that  the  funds  were  not  being  used 
in  accordance  with  Wintario 's  conditions. 

2.  That  the  Ministry  take  steps  to  ensure  that  Wintario 
grants  to  non-profit  foundations  are  not  used  by, 

or  passed  down  to,  profit  motivated  businesses 
which  would  not  be  entitled  to  such  grants  accord- 
ing to  Wintario 's  policies.  These  steps  might 
include  adhering  to  the  rule  requiring  audited 
financial  statements,  requiring  a certificate  or 
sworn  statements,  requiring  a certificate  or  sworn 
affidavit  from  the  foundation's  directors  that 
funds  are  not  being  directed  to  the  business,  re- 
quiring proof  of  how  the  grants  are  being  used  and 
audits  by  the  Ministry  of  the  foundation's  books. 
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The  Ombudsman  also  invited  the  directors  of  the  founda- 
tion to  make  representations  respecting  these  possible 
conclusions  and  recommendations  that  might  adversely  affect 
them . 


In  his  reply  to  the  Ombudsman,  the  Deputy  Minister 
stated  that  steps  had  already  been  taken  to  ensure  that 
grants  to  non-profit  bodies  were  not  being  used  by  or  passed 
on  to  profit-making  organizations.  He  advised  the  Ombudsman 
that  he  had  directed  the  Ministry's  Chief  Internal  Auditor 
to  perform  an  audit  of  the  foundation  in  order  to  determine 
the  extent  of  compliance  with  Wintario  grant  criteria.  He 
also  assured  the  Ombudsman  that  should  the  audit  reveal  such 
criteria  were  not  being  met,  appropriate  action  v^ould  be 
taken.  In  addition,  the  Deputy  Minister  indicated  that 
other  steps  were  being  taken  to  ensure  that  only  qualified 
applicants  receive  Wintario  funds  and  that  some  of  these 
steps  might  include  those  proofs  and  assurances  suggested  by 
the  Ombudsman. 

After  having  also  considered  the  representations  received 
from  the  foundation,  the  Ombudsman  concluded  that  no  further 
investigation  of  this  complaint  v^as  required. 


DETAILED  SUMMARY  NO.  19 

This  complaint  came  to  the  attention  of  the  Ombudsman 
as  a result  of  one  of  our  ongoing  visits  to  the  Indian 
Reserves  and  settlements. 

The  Chief  of  the  Indian  Band  complained  that  the  appli- 
cation of  the  Band  for  Wintario  funding  had  been  denied  by 
the  Ministry  of  Culture  and  Recreation. 

The  complainant  advised  our  Co-ordinator  of  Regional 
Services  that  he  had  been  in  consultation  with  Ministry 
officials  regarding  the  availability  of  grants  for  completion 
of  the  Band's  community  hall  extension  and  also  for  the 
completion  of  the  sporting  complex  on  the  Reserve.  A Senior 
Consultant  in  the  Ministry's  Regional  office  advised  the 
Band  of  the  necessity  to  make  the  Capital  Grant  application 
prior  to  December  31,  1978.  Since  the  Band  had  experienced 
difficulty  in  making  a previous  application  for  funding,  the 
Senior  Consultant  also  advised  the  Chief  that  he  would  make 
himself  available  to  assist  the  Band  in  the  preparation  of 
its  application.  The  Chief  called  the  Ministry's  regional 
office  on  December  22,  1978,  to  request  that  the  Consultant 
meet  with  the  Band  in  order  that  it  could  correctly  make 
application  before  the  deadline.  However,  the  complainant 
was  informed  at  that  time  that  the  Consultant  was  on  vacation 
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and  would  not  return  to  the  office  until  January  2,  1979. 

The  Chief  then  telephoned  the  Senior  Consultant  on  January 
2,  1979,  but  he  was  informed  that  since  the  deadline  had 
passed,  he  was  precluded  from  making  application. 

The  complainant  then  wrote  a letter  to  the  Minister  of 
Culture  and  Recreation  seeking  an  extension  of  the  time  to 
apply  for  the  grant,  but  he  did  not  receive  an  answer. 

The  Deputy  Minister  was  subsequently  notified  of  our 
intention  to  investigate  this  complaint  pursuant  to  Section 
19(1)  of  The  Ombudsman  Act.  A reply  was  received  from  the 
Deputy  Minister  enclosing  a copy  of  a letter  from  the  Minister 
to  the  Chief  which  granted  permission  to  the  Band  to  submit 
their  Wintario  application  after  the  deadline.  At  the 
Minister's  discretion,  the  Band  was  allowed  to  make  retro- 
active application  although  the  Ministry's  Senior  Consultant 
had  acted  according  to  existing  policy  when  he  informed  the 
Chief  that  the  Band's  application  was  too  late  to  be  accepted. 

In  subsequent  conversations  with  the  Co-ordinator  of 
Regional  Services  of  our  Office,  the  Chief  expressed  his 
satisfaction  with  the  resolution  of  his  complaint  and  his 
appreciation  for  the  co-operation  extended  by  the  Senior 
Consultant  in  the  past. 


MINISTRY  OF 


THE  ENVIRONMENT 
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DETAILED  SUMMARY  NO.  20 

The  complainant  contacted  our  Office  in  January,  1978, 
with  a problem  concerning  the  Ministry  of  the  Environment. 

In  July  of  1974,  a grant  of  easement  was  signed  by  our 
complainant  providing  the  Ministry  of  the  Environment  with 
the  authority  to  use  a section  of  his  property  for  the 
construction  of  a municipal  sewage  treatment  plant.  In 
addition,  the  Ministry  also  made  an  arrangement  with  the 
complainant  whereby  the  Ministry  was  authorized  to  construct 
an  underground  pipe  line  across  his  property.  Following  the 
construction,  the  complainant  met  with  the  Ministry  repre- 
sentatives to  discuss  what  action  was  required  to  restore 
his  property  to  its  previous  condition.  The  agreement  that 
was  reached  included  the  restoration  of  his  underground 
water  sprinkler  system  and  the  hydro  line. 

However,  in  the  spring  of  1975,  the  complainant  dis- 
covered that  the  sprinkler  system  which  was  severed  during 
the  construction  the  preceding  fall  had  not  been  repaired. 

It  was  necessary  for  him  to  affect  the  repairs  himself  and 
he  subsequently  attempted  to  recover  the  costs  from  the 
Ministry. 

The  Ministry  offered  the  complainant  a settlement  of 
$500  for  the  costs  which  he  had  incurred  for  the  repair  of 
the  sprinkler  system.  The  complainant  contended  that  this 
amount  was  inadequate  since  he  had  submitted  three  estimates 
of  the  costs  to  the  Ministry  in  the  average  amount  of  $620. 

After  the  Ministry's  statement  in  response  to  our 
notification  of  intent  to  investigate  was  received,  our 
investigator  met  with  the  complainant  and  reviewed  the 
documentation  with  regard  to  this  matter.  He  then  met  with 
Ministry  officials,  reviewed  the  Ministry's  file  and 
obtained  relevant  information  pertaining  to  this  complaint. 

In  reviewing  the  Ministry's  file,  our  investigator  found  a 
letter  dated  June,  1974,  from  the  complainant  to  the 
Ministry  of  the  Environment  stating  that  the  pipe  and  Hydro 
wire  from  his  pump  house  to  the  sprinkler  system  was  to  be 
restored.  However,  the  Ministry  had  never  acknowledged  this 
letter. 

At  a subsequent  meeting  with  the  Executive  Assistant  to 
the  Deputy  Minister,  our  investigator  outlined  the  information 
he  had  obtained  and  asked  if  the  Ministry  would  consider  re- 
evaluating the  complainant's  claim. 

The  Ministry  responded  in  a letter  to  our  Office  in 
October  of  1978  that  it  was  prepared,  without  prejudice,  to 
reimburse  the  complainant  for  his  expenses  in  the  full 
amount  of  $620. 
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The  complainant  subsequently  wrote  to  our  Office  ex- 
pressing his  gratitude  for  our  assistance  in  the  resolution 
of  his  complaint. 


MINISTRY  OF 
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DETAILED  SUMMARY  NO.  21 

This  summary  deals  with  the  same  type  of  complaint 
received  from  two  different  complainants  concerning  the 
position  taken  by  the  Ontario  Health  Insurance  Plan  not  to 
reimburse  them  for  the  costs  of  physicians'  services 
rendered  out  of  the  Province  of  Ontario. 

In  the  first  case,  the  complainant  who  was  born  with 
cerebral  palsy  underwent  an  operation  for  a cerebella 
stimulator  implant  in  the  United  States  since  this  procedure 
was  not  available  in  Canada.  The  Ontario  Health  Insurance 
Plan  (the  Plan)  paid  100%  of  hospital  expenses.  However, 
his  medical  expenses  which  included  the  American  physician's 
fee  were  $2,234.00  of  which  the  Plan  paid  $315.00.  The 
complainant  subsequently  appealed  this  amount  to  the  Health 
Services  Appeal  Board  which  increased  the  reimbursement  to 
$382.50.  The  complainant  contended  that  he  had  been  given 
oral  assurances  by  a Plan  offical  whom  he  could  not  identify 
that  the  Plan  would  reimburse  him  for  all  medical  expenses. 

The  Deputy  Minister  replied  to  our  notification  of 
intent  to  investigate  stating  that  the  surgical  procedure 
involved  was  not  listed  in  the  Ontario  Medical  Association 
(O.M.A.)  Fee  Schedule.  The  hospital  bill  was  paid  by  the 
Plan  at  100%  because  this  service  was  not  available  in 
Ontario.  However,  the  O.M.A.  qdvised  that  the  service  when 
approved  would  be  rated  at  a fee  of  approximately  $350.00. 

On  this  basis,  the  General  Manager  of  the  Plan  approved 
payment  for  the  complainant's  surgery  at  90%  of  $350.00 
($315.00)  against  the  total  amount  billed  by  the  American 
surgeon  which  was  $2,234.50.  It  was  added  that  The  Health 
Insurance  Act  did  not  provide  for  any  further  payment  than 
what  was  made  to  the  complainant. 

The  second  case  involved  a complainant's  wife  who  was 
suffering  from  a tumour  on  the  pituitary  gland.  Before  she 
entered  a hospital  in  the  United  States  to  receive  proton 
beam  therapy  treatment,  the  complainant  received  a total 
estimation  from  the  American  hospital  that  the  cost  of  this 
treatment  would  be  approximately  $4,755.00.  Included  in 
this  estimate  was  the  American  physician's  fee  of  $1,600.00. 
When  the  complainant  consulted  the  Plan  to  ascertain  what 
percentage  of  the  cost  would  be  covered  by  the  Plan,  he  was 
advised  that  since  the  O.M.A.  Fee  Schedule  did  not  include 
such  a procedure,  all  hospital  benefits  for  this  service 
which  was  not  available  in  Ontario  would  be  paid  at  100%. 
However,  the  complainant  would  likely  only  receive  $427.50 
from  the  Plan  towards  the  physician's  fee  of  $1,600.00.  The 
figure  of  $427.50  was  estimated  by  comparing  the  procedure 
to  an  excision  of  the  pituitary  gland  which  the  O.M.A.  Fee 
Schedule  rated  at  $475.00.  A subscriber  of  the  Plan  who 
underwent  this  procedure  in  Ontario  would  receive  reimburse- 


71 


ment  from  the  Plan  at  90%  of  $475.00  or  $427.50. 

After  lengthy  investigation,  the  two  complainants  were 
advised  that  as  the  Ministry  of  Health  had  paid  the  appro- 
priate amounts  in  accordance  with  the  legislation  under 
which  it  operates,  the  Ombudsman  was  unable  to  support 
their  complaints  insofar  as  the  complainants  believed  they 
were  entitled  to  be  compensated  for  the  doctors'  fees. 
However,  because  the  Ombudsman  was  of  the  view  that  these 
complaints  raised  an  important  issue,  he  wrote  to  the 
Deputy  Minister  outlining  his  concerns  as  follows: 

"I  understand  that  the  rationale  for 
limiting  recovery  under  the  Plan  in 
this  way  is  primarily  a financial  one. 

That  is,  insured  services  are  much 
more  expensive  outside  of  Ontario  and 
to  keep  the  cost  of  the  Plan  as  low  as 
possible,  insured  persons  should  obtain 
medical  treatment  in  this  Province.  I 
am  in  complete  agreement  that  the  Ontario 
taxpayer  should  not  be  expected  to  pay 
for  the  extremely  high  fees  charged  by 
many  foreign  physicians.  However,  cir- 
cumstances may  often  arise  in  which  these 
regulations  may  work  a great  hardship  on 
certain  residents  of  Ontario.  Such  hard- 
ships have  been  the  subject  of  several 
complaints,  and  concern  insured  persons 
who  claim  they  must  seek  medically 
necessary  treatment  elsewhere  because  it 
is  not  available  in  Ontario.  Under  the 
present  law,  the  Plan  is  only  able  to 
pay  the  small  portion  of  such  invariably 
expensive  treatment.  The  balance  of  the 
physician's  fees  m.ust  then  be  borne  by 
the  insured  person  or  his  family. 

"It  is  clear  that  those  who  have  made 
such  a complaint  believe  it  is  unfair 
that  the  Plan  may  not  pay  for  insured 
services  which  were,  in  their  opinion, 
medically  necessary.  On  its  face,  there 
may  be  merit  to  this  position.  Most 
subscribers  to  the  Plan  probably  believe 
that  if  they  need  medical  treatment  which 
is  only  available  outside  of  Ontario, 
that  the  Plan  would  pay  for  a substantial 
part  of  the  cost  of  such  treatment.  In 
reality,  of  course,  this  is  not  the  case. 

"Perhaps  there  should  be  some  mechanism 
available  in  The  Health  Insurance  Act  to 
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enable  the  Plan  to  determine  whether  an 
insured  person  can  receive  medically 
necessary  insured  services  out  of 
Ontario.  It  may  be  that  such  a function 
could  be  delegated  to  the  Medical  Review 
Committee  or  the  Medical  Eligibility 
Committee  which  could  approve  or  rec- 
ommend to  the  General  Manager  of  the  Plan 
that  he  approve  payment  for  insured 
services  out  of  the  Province.  I do  not 
suggest,  however,  that  the  Plan  should 
necessarily  pay  100%  of  the  cost  of  this 
treatment,  as  this  would  be  giving  this 
class  of  insured  persons  a greater 
benefit  than  those  who  receive  insured 
services  in  Ontario. 

"Although  I am  concerned  about  this 
matter,  I have  not  formed  any  opinion 
and  I would  greatly  appreciate  receiving 
your  response  to  this  concern.  If  you 
are  of  the  view  it  would  be  more 
appropriate,  I would  be  pleased  to  meet 
with  you  so  this  matter  could  be  dis- 
cussed further." 

In  his  response,  the  Deputy  Mini ter  stated  that  there 
were  very  few  medically  necessary  services  or  procedures 
which  were  not  performed  in  Ontario.  He  advised  that  in 
cases  where  a service  was  unavailable  in  Ontario,  the 
General  Manager  of  the  Plan  checked  with  the  O.M.A.  and 
requested  advice  on  an  appropriate  fee.  He  also  added  that 
the  Plan  had  had  discussions  with  the  O.M.A.  concerning  this 
problem  and  a bulletin  had  been  issued  to  all  physicians  as 
follows : 

"Occasionally  patients  are  referred  out 
of  Ontario  for  medical  services  which 
referring  physicians  believe  are  not 
available  in  this  Province.  To  ensure 
that  patients  do  not  incur  greater  than 
necessary  personal  expense  (bearing  in 
mind  that  O.H.I.P.  pays  on  the  basis 
of  the  O.M.A.  Fee  Schedule  and  that 
fees  in  the  U.S.A.  are  often  consider- 
ably higher,  it  is  recommended  that 
before  referring  patients  outside 
Ontario  doctors  check  with  the  O.M.A. 
office  to  determine  whether  the  needed 
medical  service  is  available  in  the 
Province. " 

After  further  consideration  and  pursuant  to  Section  19(3) 


73 


of  The  Ombudsman  Act^  the  Ombudsman  advised  the  Deputy  Minister 
of  the  following  possible  conclusion  and  recommendation: 

"Possible  Conclusion: 

It  would  appear  that  it  might  be  open  to 
me  to  conclude  that  the  decision  not  to 
reimburse  that  limited  class  of  individuals 
who  must  bona  fide  seek  necessary  medical 
treatment  outside  the  Province  of  Ontario 
more  than  90%  of  the  Ontario  Medical 
Association  Fee  Schedule  may  be  in  accord- 
ance with  a provision  of  The  Health  Insur- 
ance Act  that  is  or  may  be  'unreasonable, 
unjust,  oppressive  or  improperly  discrim- 
inatory' within  the  meaning  of  section 
22(1) (b)  of  The  Ombudsman  Act. 

"Possible  Recommendation: 


It  would  appear  that  it  might  be  open  to 
me  to  recommend  that  the  Regulations 
made  pursuant  to  The  Health  Insurance  Act 
be  amended  to  provide  that  those  sub- 
scribers who  obtain  the  prior  approval 
of  the  Director  of  the  Plan  have  their 
medical  fees,  incurred  for  insured  services 
performed  outside  Ontario,  paid  for  by 
the  Plan." 

In  his  response,  the  Deputy  Minister  stated: 

"As  I mentioned  in  my  August  17,  1978 
letter  to  you,  there  are  very  few 
medically  necessary  services  or  pro- 
cedures which  are  not  performed  in  the 
province  of  Ontario.  In  those  few 
instances  in  which  a service  is  unavail- 
able in  this  province,  the  General 
Manager  checks  with  the  Ontario  Medical 
Association  requesting  the  advice  on  an 
appropriate  fee.  The  amount  suggested 
is  then  used  to  reimburse  the  patient. 

The  United  States  do  not  have  a common 
fee  schedule  as  is  used  in  Ontario  and 
the  charges  are  often  quite  out  of  line 
with  Ontario  rates  for  comparable 
services . 

"In  short,  I do  not  agree  that  the 
recommendation  being  considered  would 
improve  the  current  system  and  that  it 
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is  just  as  'unreasonable,  unjust, 
oppressive  or  improperly  discriminatory' 
as  the  present  system." 

After  careful  consideration  of  all  the  Ministry's 
representations,  the  Ombudsman  reported  his  final  conclusion 
and  recommendation  as  follows: 

"I  have  carefully  considered  Mr.  Backley's 
representations  and  indeed  all  the  comments 
made  by  the  Ministry  of  Health  to  the  Office 
of  the  Ombudsman  during  the  course  of  investi- 
gating these  complaints.  Based  on  the 
investigation  conducted  I am  of  the  opinion 
that  the  decision  not  to  reimburse  those 
individuals  who  must  bona  fide  seek  necessary 
medical  treatment  outside  the  Province  of 
Ontario  more  than  90%  of  the  O.M.A.  Fee 
Schedule  is  in  accordance  with  a provision 
of  The  Health  Insurance  Act  that  is 
"unreasonable"  and  "oppressive"  within  the 
meaning  of  section  22(1) (b)  of  The  Ombudsman 
Act. 

"I  would  accordingly  recommend  that  the  Regu- 
lations made  pursuant  to  The  Health  Insurance 
Act  be  amended  to  provide  that  those  subscribers 
who  obtain  the  prior  approval  of  the  General 
Manager  of  the  Plan  have  their  medical  fees, 
incurred  for  insured  services  performed  out- 
side the  Province  of  Ontario,  paid  by  the 
Plan  to  an  extent  substantially  greater  than 
would  otherwise  be  paid  for  an  analogous 
service  listed  in  the  O.M.A.  Fee  Schedule." 

The  Deputy  Minister  then  responded  by  indicating  that 
the  recommendation  contained  in  the  report  of  the  Ombudsman 
could  not  be  implemented  through  an  amendment  to  the  Regu- 
lations alone  and  would  require  an  amendment  to  The  Health 
Insurance  Act  itself. 

After  the  Ombudsman  submitted  an  amended  recommendation 
which  overcame  the  difficulty  indicated  by  the  Ministry,  the 
Deputy  Minister  of  Health  informed  the  Ombudsman  that  the 
Ministry  was  not  in  a position  to  implement  the  Ombudsman's 
recommendation.  Accordingly,  the  Ombudsman  forwarded  a copy 
of  his  report  and  recommendation  to  the  Premier  pursuant  to 
Section  22(4)  and  22(5)  of  The  Ombudsman  Act.  Subsequently, 
the  Premier  acknowledged  receipt  of  the  report. 
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DETAILED  SUMMARY  NO.  22 

This  complaint  was  brought  to  the  Ombudsman's  attention 
by  the  representative  of  a certain  religious  group  in  Ontario. 
It  involved  two  Ministries,  the  Ministry  of  Consumer  and 
Commercial  Relations  and  the  Ministry  of  Health.  The  group's 
complaint  against  the  Ministry  of  Consumer  and  Commercial 
Relations  was  that  insurance  companies  in  Ontario  did  not 
recognize  for  purposes  of  reimbursement  the  type  of  care  and 
treatment  given  by  members  of  the  group  to  fellow  members, 
because  under  Schedule  E of  The  Insurance  Act  only  con- 
ventional medical  and  rehabilitation  expenses  are  awarded. 

The  complainant  pointed  out  that  in  the  U.S.A.  this  type  of 
treatment  was  recognized  by  all  large  insurance  companies 
and  members  of  this  religious  group  were  reimbursed  for  any 
treatment  they  received.  The  group's  complaint  against  the 
Ministry  of  Health  was  that  the  Ministry  did  not  recognize 
this  type  of  nursing  nor  did  it  recognize  the  group's  care 
facility  for  reimbursement  by  CHIP. 

After  receiving  the  Ministry  of  Consumer  and  Commercial 
Relations'  statement  in  reply  to  our  notice  of  intention  to 
investigate  this  complaint,  our  investigator  met  with  the 
Superintendent  of  Insurance.  She  was  advised  that  the 
Select  Committee  on  Company  Law  had  considered  various 
submissions  on  the  question  of  coverage  for  this  type  of 
treatment  and  had  concluded  that  the  group  did  have  a valid 
argument.  As  it  appeared  that  this  complaint  would  be 
rectified  if  the  Select  Committee's  recommendations  were  to 
be  adopted,  the  Ombudsman  decided  not  to  investigate  this 
aspect  of  the  matter  any  further. 

The  Ministry  of  Health  was  also  notified  of  our  in- 
tention to  investigate  the  second  complaint  and  we  sub- 
sequently received  a statement  of  the  Ministry's  position 
from  the  Deputy  Minister. 

A review  of  the  Ministry's  file  and  a meeting  with  the 
Executive  Director,  Institutional  Division,  revealed  that 
benefits  paid  under  OHIP  are  specifically  set  out  under 
The  Health  Insurance  Act  and  the  regulation  passed  pursuant 
to  that  Act.  No  benefits  are  allowed  for  the  type  of  treat- 
ment and  care  involved  in  this  complaint,  although  members 
of  this  particular  religious  group  receiving  ordinary 
medical  care  are  being  reimbursed  like  all  other  Ontarians. 
Under  present  legislation,  a patient  has  to  be  under  the 
care  of  a legally  qualified  medical  practitioner  in  an 
institution  approved  as  a hospital  under  The  Public  Hospitals 
Act  or  The  Private  Hospitals  Act,  to  be  eligible  for  OHIP 
hospitalization  benefits.  Part  of  the  definition  of  a 
hospital  is  that  it  is  staffed  by  legally  qualified  medical 
practitioners,  who  are  subject  to  control  under  The  Health 
Disciplines  Act.  As  the  practitioners  looking  after  the 
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patients  in  the  group's  care  facilities  are  not  legally 
qualified  medical  practitioners,  the  places  wherein  they 
practise  cannot  be  considered  hospitals.  Therefore  OHIP  is 
unable  to  reimburse  subscribers  for  services  provided  in  the 
group's  care  facility.  The  Executive  Director  also  indicated 
to  our  investigator  that  in  view  of  the  financial  restraints 
imposed  upon  the  Ministry  of  Health,  it  would  be  unlikely 
that  the  Ministry  would  consider  expanding  its  coverage  in 
the  near  future. 

Our  investigator  also  contacted  the  Administrative 
Assistant,  Nursing  Home  Inspection  Service,  with  regard  to 
costs  at  provincial  nursing  homes,  compared  with  those  at 
the  treatment  and  care  facility  involved  in  this  complaint. 
The  figures  obtained  indicated  that  in  relation  to  other 
nursing  homes,  the  costs  at  the  latter  were  unreasonably 
high. 

Following  further  legal  research,  a member  of  the 
Ombudsman's  legal  staff  formed  the  opinion  that  it  might  be 
legally  possible  for  this  particular  health  care  facility  to 
receive  reimbursement  from  OHIP,  even  though  it  was  not 
technically  designated  as  a hospital  in  the  Schedules  to  the 
Regulation  of  The  Health  Insurance  Act.  The  opinion  held 
that  because  the  definition  of  "hospital"  in  the  Regulation 
was  not  keyed  in  with  either  The  Public  Hospitals  Act  or 
The  Private  Hospitals  Act,  the  care  facility  could  be 
designated  as  a hospital  under  The  Health  Insurance  Act 
only.  However,  even  then  an  amendment  to  section  40  of  the 
Regulation  under  The  Health  Insurance  Act  would  be  required 
in  order  to  entitle  the  in-patients  using  the  facility  to 
insured  services,  since  their  admittance  had  not  been  by  "a 
legally  qualified  medical  practitioner." 

Since,  during  the  course  of  the  investigation,  the 
Ombudsman  determined  that  it  might  be  open  to  him  to  con- 
clude that  by  refusing  reimbursement  by  OHIP  to  members  of 
this  religious  group,  the  Ministry  of  Health  was  acting  in 
an  "unreasonable,  unjust  or  improperly  discriminatory" 
manner,  he  accorded  to  the  Ministry  of  Health  the  opportunity 
to  make  representations  respecting  the  possible  adverse 
report. 

In  his  reply,  the  Deputy  Minister  of  Health  advised  the 
Ombudsman  that  he  was  of  the  opinion  that  there  was  a great 
distinction  between  conventional  medical  care  and  treatment 
such  as  the  type  offered  at  this  particular  facility,  which 
consists  entirely  of  prayer.  The  care  involved  no  medical 
supervision  or  regulation  whatsoever,  and  to  require  that  it 
be  given,  would  deprive  the  patients  of  their  right  of 
religious  freedom.  The  Deputy  Minister  also  questioned 
whether  this  care  facility  could  be  designated  as  an  Ex- 
tended Health  Care  Facility  under  section  41  of  the  Regu- 
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lation  under  The  Health  Insurance  Act^  as  "under  this 
Regulation,  the  provision  of  'extended  care  services' 
necessitates  'skilled  nursing  and  personal  care  given  by  or 
under  the  supervision  of  a registered  nurse  or  registered 
nursing  assistant  under  the  direction  of  a physician. ' " 
Therefore,  the  Deputy  Minister  concluded  that  he  did  not 
feel  that  this  facility  could  qualify  for  reimbursement 
under  OHIP. 

The  Ombudsman,  having  carefully  considered  the  repre- 
sentations made  by  the  Deputy  Minister,  concluded  that,  as 
the  facility  in  question  did  not  offer  any  medical  care,  it 
was  not  unreasonable  for  the  Ministry  to  decide  that  it 
should  not  be  covered  by  a medical  insurance  plan. 

Hence,  the  Ombudsman  found  this  complaint  to  be  not 
supported . 


DETAILED  SUMMARY  NO.  23 


This  complaint  against  the  Ministry  of  Health  resulted 
from  the  complainant's  inability  to  secure  a position  as 
Medical  Officer  of  Health  in  an  Ontario  town. 

The  complainant,  a medical  doctor  who  had  completed  his 
medical  studies  in  another  country,  came  to  Canada  in  1968. 
It  was  not  until  his  arrival  in  Canada  that  he  learned  of 
the  requirement  to  write  qualifying  exams,  having  been 
advised  that  this  was  not  necessary  prior  to  leaving  his 
homeland.  The  complainant  passed  the  required  exam  and  then 
obtained  a position  with  a psychiatric  hospital  in  Ontario 
which  was  operated  by  the  Ministry  of  Health.  After  several 
years  at  that  facility,  the  complainant  decided  to  take  an 
internship  and  residency  to  gain  further  experience.  He  did 
this  from  1973  to  1976  at  the  Faculty  of  Medicine  at  an 
Ontario  university,  following  which  he  began  to  search  for  a 
permanent  position. 

The  complainant  advised  us  that  in  1977  he  heard  of 
several  openings  for  a position  of  Medical  Officer  of  Health 
and,  to  ensure  that  he  was  qualified  for  such  a position,  he 
enrolled  in  a Diploma  course  in  Public  Health  at  another 
university  in  Ontario.  In  November,  1977,  the  complainant 
submitted  an  application  for  a position  as  a Medical  Officer 
of  Health  with  a Board  of  Health.  However,  he  was  informed 
in  early  1978  that  he  had  not  been  selected  for  the  position 
because  he  did  not  have  a full  licence.  As  the  Ministry  did 
not  consider  the  complainant  fully  qualified,  he  was  advised 
to  seek  a position  as  an  Associate  Medical  Officer  of  Health 
prior  to  becoming  a Medical  Officer  of  Health. 
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The  complainant  further  advised  us  that  although  the 
successful  applicant  had  a full  licence,  he  did  not  have  the 
Diploma  of  Public  Health  when  he  was  hired.  The  complainant 
felt  this  to  be  most  unfair  as  he  considered  himself  better 
qualified  and  that  the  only  reason  he  was  not  fully  licensed 
was  because  of  misleading  guarantees  by  the  Ministry  of 
Health  upon  his  arrival  in  Canada. 

Having  received  the  Ministry's  statement  in  response  to 
the  notification  of  our  intention  to  investigate  the  investi- 
gator reviewed  the  Ministry's  file  with  the  Director  of  the 
Community  Health  Protection  Branch  and  the  Director  of  Area 
Medical  Officers.  It  was  also  determined  that  physicians 
employed  as  Medical  Officers  of  Health  are  required  to  hold 
a general  licence  to  practise  medicine  as  well  as  a Diploma 
in  Public  Health  or  its  equivalent.  The  requirements  for  a 
medical  licence  are  contained  in  Section  18(1)  of  Ontario 
Regulation  577/75,  passed  pursuant  to  The  Health  Disciplines 
Act,  1974.  This  is  administered  by  a licensing  body,  the 
College  of  Physicians  and  Surgeons.  The  regulation  requiring 
that  a Medical  Officer  of  Health  be  fully  licensed  came  into 
effect  in  1975.  It  was  then  amended  in  1977  although  the 
substance  was  not  altered.  Therefore,  the  requirement  was  in 
effect  before  the  complainant  began  his  Diploma  in  Public 
Health  in  September,  1977.  It  was  unfortunate  that  the 
complainant  was  not  aware  of  this  requirement  at  the  time. 

The  only  exception  to  the  requirement  is  for  physicians  who, 
prior  to  1975,  were  Medical  Officers  of  Health  under  a 
special  registration  or  licence  issued  by  the  College  of 
Physicians  and  Surgeons  of  Ontario.  Those  practising  under 
such  a special  licence  were  allowed  to  continue  under  a 
'grandfather  clause',  following  passage  of  the  regulation  in 
1975.  Thus,  the  information  regarding  licensing  which  was 
given  to  the  complainant  upon  his  arrival  in  1968  by  the 
Ministry  of  Health  was  correct  at  the  time,  although  the 
legislation  was  later  changed. 

A special  licence  is  still  available  for  physicians 
employed  by  the  Crown,  but  this  does  not  apply  to  physicians 
employed  by  a Board  of  Health,  as  a Board  is  an  autonomous 
local  body  and  its  employees  are  not  employees  of  the  Crown. 

The  other  requirement  is  that  a Medical  Officer  of 
Health  hold  a Diploma  of  Public  Health  or  its  equivalent. 
However,  some  of  the  Boards  of  Health  have  in  the  past, 
hired  fully  licensed  physicians  as  Acting  Medical  Officers 
of  Health.  The  Board  then  signs  an  agreement  with  the 
physician  for  a guaranteed  return-of-service  upon  successful 
completion  of  the  course.  The  Board  of  Health  provides 
financial  support  while  the  physician  is  enrolled  in  the 
course,  in  return  for  the  guaranteed  service.  The  Board  of 
Health  of  the  Health  Unit  involved  in  this  complaint  had 
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made  such  an  agreement  with  the  physician  hired  as  Medical 
Officer  of  Health;  however,  he  was  hired  only  as  Acting 
Medical  Officer  of  Health  until  he  completed  the  required 
course. 

A review  of  the  notes  taken  by  the  Director  of  Area 
Medical  Officers  during  his  interview  with  the  complainant 
indicated  that  the  Director  had  noted  that  the  complainant 
was  not  a fully  licensed  physician  and  had  advised  him  so  at 
the  time.  Although  the  complainant  disputed  having  been 
advised  of  this,  the  Director  had  made  special  mention  of 
this  in  his  notes  after  the  interview.  He  further  noted 
that  it  was  unfortunate  that  the  complainant  had  not  under- 
stood this  requirement  before  commencing  his  Diploma  of 
Public  Health  program.  The  Director  also  informed  the 
investigator  that  he  had  advised  the  complainant  to  obtain 
his  full  licence,  so  that  he  could  qualify  for  the  position 
of  Medical  Officer  of  Health  at  a later  date. 

The  Ministry  of  Health  was  only  involved  in  the  hiring 
process  to  the  extent  that  it  advised  the  Board  of  Health  of 
the  qualifications  required  for  the  position.  The  Ministry 
had  reminded  the  Board  that  candidates  must  have  a general 
licence  to  practise  medicine,  or  be  eligible  under  a grand- 
father clause.  Thus,  the  Ministry  had  to  advise  the  Board 
that  the  complainant  was  not  eligible  for  the  position  of 
Medical  Officer  of  Health. 

Thus,  having  considered  the  results  of  the  investigation 
conducted  by  his  Office,  the  Ombudsman  was  unable  to  describe 
the  actions  of  the  Ministry  of  Health  as  having  been  "unreason- 
able, unjust,  oppressive  or  improperly  discriminatory."  He 
concluded  that  the  Ministry  had  acted  entirely  according  to 
the  legislation  and,  although  sympathetic  to  the  complainant's 
difficulties  in  obtaining  employment,  the  Ombudsman  found 
his  complaint  to  be  not  supported. 


MINISTRY  OF 
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DETAILED  SUMMARY  NO.  24 

The  complainant,  on  his  own  behalf  and  that  of  several 
of  his  neighbours,  complained  to  the  Ombudsman  by  letter  in 
May,  1977,  alleging  the  improper  issue  of  a gravel  pit 
licence  by  the  Ministry  of  Natural  Resources,  dated  February 
15,  1976,  to  another  neighbour  living  directly  across  the 
road  from  the  complainant's  home.  The  locale  may  be  described 
as  rural.  The  complainant  contended  that  as  a result  of  the 
issue  of  the  licence  and  the  subsequent  full-scale  operation 
of  a producing  gravel  pit  with  the  attendant  noise,  dust  and 
increased  traffic,  he  and  his  neighbours  suffered  great 
personal  discomfort,  loss  of  enjoyable  use  of  and  damage  to 
their  residential  properties. 

The  complainant  contended  that  the  Ministry  had  failed 
to  give  notice  of  the  application  for  the  licence  to  the 
complainant  and  the  other  neighbours  who  would  be  directly 
affected  by  the  issue  of  it,  in  order  to  enable  them  to 
register  their  objections  and  request  a hearing  before  the 
Ontario  Municipal  Board. 

The  Ministry  responded  that  the  licence  was  issued  in 
full  compliance  with  the  requirements  of  The  Pits  and  Quarries 
Control  Act,  1971.  As  it  had  been  furnished  with  statutory 
declarations  to  the  effect  that  the  applicant  was  the  owner 
of  an  operating  pit  at  the  time  of  the  application  and  such 
information  had  been  verified  by  a field  inspection,  it  was 
not  necessary  to  give  the  complainant  notice  of  the  appli- 
cation and  afford  him  a right  to  a hearing.  The  Ministry 
also  contended  that  a berm  had  been  constructed  to  provide  a 
visual  and  physical  screen  of  the  excavation  area  and  that 
the  entrance  and  exit  route  had  been  relocated  to  reduce  the 
dust  and  noise  disturbance. 

The  determination  of  the  validity  of  the  complaint 
depended  upon  the  interpretation  of  "pit"  as  set  out  in 
section  1(f)  and  the  applicability  of  sections  5 and  20(1) 
and  (3)  of  the  Act.  These  sections  read  as  follows: 

1.  (f)  "pit"  means  a place  where  unconsolidated 

gravel,  stone,  sand,  earth,  clay,  fill, 
mineral  or  other  material  is  being  or 
has  been  removed  by  means  of  an  open 
excavation  to  supply  material  for  con- 
struction, industrial  or  manufacturing 
purposes,  but  does  not  include  a wayside 
pit; 

5.  (1)  Upon  receipt  of  an  application,  the 

Minister  shall  fix  a day  as  the  last 
day  upon  which  written  objections  may 
be  filed  with  him  by  the  municipal 
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(3) 


(4) 

20.  (1) 


(3) 


council  or  any  other  authority  having 
an  interest  or  any  person  directly 
affected  by  the  issuing  of  a licence. 

If  any  person  entitled  to  object  under 
subsection  1 requires  a hearing  by 
notice  in  writing  to  the  Minister  before 
the  expiration  of  the  period  for  objec- 
tion, the  Minister  shall  refer  the 
matter  to  the  Board  for  a hearing. 

The  Minister  may  refer  an  application 
to  the  Board  for  a hearing  on  his  own 
motion. 

This  Act  does  not  apply  to  operators  of 
pits  and  quarries  operating  in  a part 
of  Ontario  immediately  before  it  is 
designated  under  section  2 until  six 
months  after  the  designation. 

Section  5 does  not  apply  to  applications 
for  licences  in  respect  of  pits  and 
quarries  referred  to  in  subsection  1. 


If  the  applicant  for  a licence  could  establish  that  he 
was  the  operator  of  a "pit"  as  defined  in  section  1(f) , then 
section  20  (1)  and  (3)  would  be  applicable  and  the  Ministry 
would  not  be  obliged  to  fix  a time  for  objections  to  the 
application  and  the  complainant  would  not  be  entitled  to  a 
hearing  by  the  Ontario  Municipal  Board. 


A thorough  investigation  was  carried  out  by  the  investi- 
gation staff  of  the  Ombudsman,  which  included  interviews 
with  the  complainant  and  his  neighbours,  the  applicant,  and 
Ministry  personnel.  As  a result  of  the  conflicting  evidence, 
the  Ombudsman  ordered  that  a hearing  be  held  pursuant  to 
Section  20  of  The  Ombudsman  Act,  1975  for  the  purpose  of 
taking  the  evidence  of  certain  witnesses  under  oath.  Such 
hearing  was  held,  presided  over  by  Mr.  T.P.  O'Connor,  Q.C., 
then  Deputy  Legal  Officer  in  the  Office  of  the  Ombudsman. 

Mr.  M.S.  Smith,  Director  of  the  Legal  Services  Branch, 
appeared  for  the  Ministry  of  Natural  Resources,  and  Mr. 

Brian  P.  Goodman,  then  Director  of  Investigations,  appeared 
for  the  Office  of  the  Ombudsman. 


The  report  of  the  hearing  officer  found  there  was  no 
substantial  disagreement  on  the  facts.  It  was  not  denied 
that  the  complainant  and  his  neighbours  suffered  consider- 
able discomfort  and  loss  of  enjoyable  use  of  their  residential 
properties  as  a result  of  the  Ministry  issuing  to  their 
neighbour  a licence  to  operate  a gravel  pit  on  his  property 
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and  the  consequent  operation  of  such  pit.  The  evidence  of 
the  complainant  and  the  applicant  relating  to  the  operations 
of  the  pit  prior  to  the  issuance  of  the  licence  was  sub- 
stantially similar.  It  was  admitted  that  no  sand  or  gravel 
was  removed  from  the  property  and  sold.  Only  small  extrac- 
tions were  used  for  the  applicant's  own  purposes  to  repair 
and  construct  farm  buildings,  fences  and  driveways  on  his 
own  property.  At  no  time  did  the  applicant  conduct  what 
could  be  considered  an  industrial  manufacturing  or  construc- 
tion operation  on  a commercial  basis. 

However,  by  reason  of  the  interpretation  given  by  the 
Divisional  Court  to  the  definition  of  "pit"  under  section 
1(f)  of  the  Act,  such  use  as  the  complainant  did  make  of  the 
pit  prior  to  obtaining  the  licence  was  sufficient  to  con- 
stitute him  as  an  operator  of  a pit  within  the  meaning  of 
section  20(1)  of  the  Act.  The  Act  itself  does  not  define 
what  is  an  operating  pit.  In  the  case  of  The  Corporation 
of  the  Township  of  Goulbourn  and  The  Ministry  of  Natural 
Resources  and  Elizabeth  Kelly,  heard  in  the  Divisional  Court 
on  January  19,  1978,  Southey,  J.  stated  after  quoting 
section  1(f)  as  follows: 

"It  is  apparent  that  such  definition  [of  'pit' 
contained  in  section  1(f)]  does  not  require 
that  operations  in  a pit  be  on  a large  scale 
nor  does  it  require  that  production  from  the 
pit  be  sold,  although  one  would  expect  that 
would  ordinarily  be  the  case.  However,  pro- 
duction from  a pit  on  one's  own  land  of 
material  for  construction,  industrial  or 
manufacturing  purposes  would  be  sufficient 
to  satisfy  the  definition  of  'pit'  under 
the  statute.  The  statute  contains  no 
definition  of  'operating'  ...." 

On  the  evidence  adduced,  including  the  advice  received 
from  the  Regional  Municipality  as  to  the  applicant's  non- 
conforming  use  of  the  property  as  a pit,  the  Ombudsman  was 
unable  to  find  that  the  Ministry  had  acted  unfairly  in  the 
issuance  of  the  licence.  Discussions  with  Ministry  officials 
revealed  that  steps  were  being  taken  to  amend  The  Pits  and 
Quarries  Control  Act  and  it  was  therefore  suggested,  as  a 
result  of  our  investigation,  that  consideration  be  given  to 
the  following: 

(a)  an  amendment  to  section  1(f)  of  the  Act 
so  that  a pit,  the  operation  of  which 
was  as  restricted  as  that  of  the  Peart 
pit  before  August  15,  1973,  would  not 
qualify  as  an  "operating  pit;" 
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(b)  an  amendment  to  section  20(1)  to  provide 
a time  limit  during  which  an  operator 
must  apply  for  a licence  following  the 
designation  period; 

(c)  repeal  of  section  20(3). 

The  Ministry  recently  informed  the  Ombudsman's  office 
that  it  planned  to  present  to  the  Legislature  during  the 
Fall  session  amending  legislation  covering  the  entire 
subject  of  pits  and  quarries.  The  proposed  legislation 
would  effect  extensive  changes  in  the  present  Act  and  would 
include  amendments  that  would  satisfy  our  concerns  relating 
to  the  present  sections  1(f),  20(1),  and  20(3). 


MINISTRY  OF 
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DETAILED  SUMMARY  NO.  25 


The  complainant  originally  contacted  our  Office  in 
November,  1977.  In  October,  1975  she  and  her  husband  at  the 
time  (they  have  since  divorced)  purchased  a new  motor 
vehicle  from  a dealership.  The  purchase  took  place  during 
the  tenure  of  the  New  Automobile  Buyers'  Rebate  Program 
administered  by  the  Ministry  of  Revenue.  Application  was 
made  under  this  program  for  a refund  of  the  retail  sales  tax 
payable  on  the  purchase  price  of  the  vehicle.  The  application 
was  approved  and  the  rebate  issued. 

In  1977,  it  came  to  the  attention  of  the  Ministry  of 
Revenue  that  the  rebate  had  been  issued  in  error:  one  of 

the  conditions  for  eligibility  for  the  rebate  had  not  been 
met.  According  to  the  regulation  which  established  the 
program,  motor  vehicles  had  to  be  registered  with  the 
Ministry  of  Transportation  and  Communications  on  or  before 
December  31,  1975  in  order  to  entitle  their  purchasers  to 
the  rebate.  The  vehicle  in  this  case  had  not  been  registered 
with  the  Ministry  of  Transportation  and  Communications  until 
February,  1976.  At  length,  a notice  of  assessment  was 
issued  to  the  complainant  demanding  that  she  repay  the 
amount  she  had  received.  An  interest  penalty  of  9%, 
accruing  from  the  date  the  rebate  was  issued,  was  added  to 
the  assessment. 

The  complaint  to  the  Ombudsman  was  that  the  Ministry  of 
Revenue  had  acted  improperly  in  assessing  the  complainant  in 
order  to  recover  a rebate  which  had  been  issued  in  error.  It 
was  alleged  that  the  dealership  had  undertaken  to  make 
arrangements  for  the  registration  of  the  vehicle  and  that 
any  efforts  at  recovery  of  the  rebate  should  be  directed 
against  the  dealer.  It  was  also  alleged  that  an  interest 
penalty  of  9%  was  unfair,  in  view  of  the  fact  that  the 
complainant  had  had  no  reason  until  the  notice  of  assessment 
was  issued  to  believe  that  money  was  owing  to  the  Ministry. 

In  response  to  our  19(1)  letter,  the  Deputy  Minister  of 
Revenue  defended  the  actions  of  the  Ministry  in  most  respects. 
He  argued  that  the  rebate  had  been  issued  because  the  informa- 
tion on  the  application  form  had  been  taken  as  true  at  face 
value;  it  was  after  the  information  was  checked  that  it 
proved  to  be  incorrect.  The  Deputy  Minister  pointed  out 
that  the  Ministry  has  the  right  to  recover  rebates  issued  in 
error  under  section  15  a (1)  of  The  Retail  Sales  Tax  Act.  He 
added  that  the  Ministry  has  no  authority  under  that  Act  to 
assess  the  dealer  for  recovery  of  the  money,  and  that  the 
complainant  should  raise  with  her  dealer  any  questions  of 
wrongdoing  she  might  have  about  the  delay  in  registration. 


The  Deputy  Minister  did  acknowledge,  however,  that  the 
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interest  penalty  had  been  added  in  error  to  the  amount  re- 
quested on  the  notice  of  assessment.  He  undertook  to  issue 
a revised  assessment  to  the  complainant  rescinding  this 
interest  penalty  and  imposing  interest  only  as  of  the  due 
date  named  on  the  assessment  notice  itself.  Subsequent 
correspondence  between  our  Office  and  the  Deputy  Minister 
resulted  in  the  application  of  this  policy  retroactively  to 
a few  other  cases  in  which  interest  had  been  allowed  to 
accrue  from  the  date  on  which  the  rebate  was  paid. 

Investigation  of  this  complaint  was  complicated  by  the 
fact  that,  while  our  complainant  was  listed  as  the  purchaser 
of  the  vehicle  both  on  the  application  for  the  rebate  and  on 
the  dealer  sales  agreement  form,  her  husband  had  been  the 
one  to  sign  the  rebate  application  form  and  the  car  had  in 
the  end  been  registered  with  MTC  in  her  husband's  name. 
Interviews  with  the  complainant's  former  husband  established 
that  he  was  aware  at  the  time  the  rebate  application  form 
was  filled  out  that  the  top  part  of  the  form  requested 
information  about  the  date  on  which  the  vehicle  was 
registered  with  MTC,  and  that  the  information  given  on  the 
form  was  not  strictly  speaking  correct.  He  accounted  for 
having  signed  the  form  anyway  by  reference  to  an  assurance 
he  had  received  from  the  dealer  that  arrangements  for  its 
registration  would  be  completed  within  the  next  few  days. 
Because  the  purchase  took  place  in  October,  1975,  more  than 
two  months  before  the  expiry  of  the  program,  he  believed  his 
wife's  eligibility  for  the  rebate  would  not  be  jeopardized 
by  a delay  in  registration  of  a few  days. 

Perhaps  in  recognition  of  the  anomalies  involved  in  who 
the  purchaser  of  the  vehicle  was,  the  Ministry  of  Revenue 
took  steps  in  the  spring  of  1978  to  collect  the  amount  of 
the  rebate  (which  the  complainant  had  not  yet  paid)  from  our 
complainant's  former  husband. 

The  circumstances  under  which  the  transfer  of  registra- 
tion was  delayed  for  over  four  months  remain  unclear.  Our 
investigation  was  complicated  by  the  fact  that  all  the 
people  at  the  dealership  who  had  been  involved  in  the  trans- 
action had  left  in  the  three  years  intervening.  The  entire 
dealership  v;as  under  the  management  of  a new  man  who  had  not 
been  present  at  all  at  the  time  of  the  original  transaction. 
His  records  of  the  matter  were  not  helpful. 

Our  investigation  also  entertained  the  possibility  that 
the  Ministry  of  Revenue  ought  to  have  confirmed  the  correct- 
ness of  the  information  given  on  the  rebate  application  form 
before  it  issued  rebates  to  applicants.  In  a letter  respond- 
ing to  that  suggestion  the  Deputy  Minister  of  Revenue  pointed 
out  that  any  such  procedure  would  have  added  significantly 
to  the  length  of  time  it  would  have  taken  to  process  the 
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rebates  for  eligible  applicants.  Had  the  Ministry  chosen  to 
confirm  with  the  Ministry  of  Transportation  and  Communications 
each  registration  date  listed  on  an  application  form,  the 
rebates  of  the  vast  majority  of  applicants,  those  who  were 
eligible,  would  have  been  delayed  unnecessarily.  The  Ministry 
perf erred  the  post-audit  procedure  it  in  fact  adopted. 

In  the  end  the  Ombudsman  decided  that  the  complaint 
could  not  be  supported,  because  the  Ministry  of  Revenue  had 
acted  properly  and  within  the  law  on  the  basis  of  the  confines 
of  the  program  and  the  information  it  had  received  on  the 
rebate  application  form.  It  was  suggested  to  the  Ministry 
informally,  though,  that  this  and  similar  problems  arising 
from  the  New  Automobile  Buyers'  Rebate  Program  could  have 
been  avoided  had  applicants  been  expected  to  submit  photo- 
copies of  their  motor  vehicle  registration  certificates  with 
their  completed  application  forms.  This  would  have  made  it 
possible  for  Ministry  personnel  to  verify  on  the  spot  the 
correctness  of  the  information  supplied  on  the  form  and  the 
eligibility  of  the  applicant  for  the  rebate.  In  a letter 
accompanying  the  report  of  his  investigation,  the  Ombudsman 
advised  the  complainant  of  other  agencies  which  might  be 
able  to  assist  if  she  found  it  appropriate  to  pursue  a 
complaint  against  the  dealership. 

After  receiving  the  report  of  the  Ombudsman's  investi- 
gation, the  Deputy  Minister  of  Revenue  wrote  expressing 
thanks  for  the  suggestion  about  additional  documentation, 
and  undertaking  to  keep  it  in  mind  in  the  development  of  any 
similar  programs  which  might  be  administered  by  the  Ministry 
of  Revenue  in  the  future. 


DETAILED  SUMMARY  NO.  26 

A school  teacher  complained  to  us  that  the  Ministry  of 
Revenue  had  unfairly  requested  her  to  repay  a grant  of 
$1,250.00. 

In  the  fall  of  1975,  the  complainant  purchased  a mobile 
home  which  she  placed  on  freehold  land  in  Ontario,  the  land 
being  a portion  of  her  family's  farm  on  which  she  herself 
grew  up.  The  complainant,  after  applying  for  a grant  under 
The  Ontario  Home  Buyers  Grant  Act,  1975,  received  the 
initial  grant  of  $1,000.00,  as  well  as  the  second  instalment 
of  $250.00.  However,  she  did  not  receive  the  third  instalment 
j and,  in  fact,  faced  proceedings  by  the  Ministry  for  recovery 

i of  the  $1,250.00  which  had  been  paid  to  her. 

i 

The  complainant  contended  that  the  Ministry  was  unfair 
in  demanding  the  return  of  the  grant  on  the  basis  that  the 
mobile  home  in  question  was  not  her  principal  residence. 
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She  took  the  position  that  although  she  did  maintain  a city 
apartment  in  which  she  resided  from  Monday  through  Thursday 
when  school  was  in  session,  the  mobile  home  on  the  freehold 
land  was  definitely  her  principal  residence.  She  further 
indicated  that,  although  she  had  attempted  to  obtain  a 
teaching  position  near  her  principal  residence,  she  had  been 
unsuccessful  and  accordingly  had  kept  her  job  in  the  city 
where  she  had  the  apartment. 

Having  advised  the  Ministry  of  our  intention  to  investi- 
gate this  complaint,  and  having  reviewed  the  statement  of 
its  position  on  the  matter,  the  investigator  examined  the 
contents  of  the  Ministry's  file  with  the  Legislation  & Case 
Review  Specialist  of  the  Ministry  of  Revenue.  The  investi- 
gator also  spoke  with  the  complainant  on  several  occasions 
and  obtained  further  details  and  pertinent  information 
regarding  her  complaint. 

Subsequently,  we  requested  that  the  Ministry  review 
this  matter  in  light  of  another  case  with  a similar  fact 
situation  wherein  the  Ministry  had  decided  in  favour  of  the 
grant  applicant.  Shortly  thereafter,  the  Ministry  advised 
our  office  that  the  complainant  was  indeed  eligible  for  the 
grants  already  received,  as  well  as  for  the  second  supple- 
mentary grant  of  $250.00. 

We  were  subsequently  advised  by  the  complainant  that 
the  Ministry  had  forwarded  to  her  the  application  for  the 
second  supplemental  grant  and  she  also  expressed  her  grati- 
tude for  our  assistance  in  resolving  her  complaint. 


DETAILED  SUMMARY  NO.  27 


This  complaint  against  the  Ministry  of  Revenue  arose 
from  the  Ministry's  request  that  the  complainant's  husband 
repay  the  $1,500.00  Ontario  Home  Buyers  Grant  because  the 
complainant  had  owned  a housing  unit  in  another  country 
prior  to  April  8,  1975,  the  commencement  date  of  the  Ontario 
Home  Buyers  Grant  program. 

However,  the  complainant  contended  that  after  the  death 
of  her  father  in  1943,  the  housing  unit  in  question  had 
remained  in  his  name.  The  complainant  moved  into  her 
father's  home  in  1949  without  the  consent  of  the  government 
of  that  country  and,  as  a result,  was  fined  and  threatened 
with  forcible  removal  because  the  house  was  to  have  been 
used  for  other  purposes.  She  lived  in  that  housing  unit 
until  approximately  1955,  at  which  time  the  courts  decided 
that  the  property  in  question  had  to  be  sold  because  the 
complainant  was  to  be  married  and  intended  to  leave  the 
country  shortly  thereafter. 
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The  proceeds  from  the  sale  of  the  house  were  shared 
between  the  complainant  and  her  uncle.  The  complainant 
advised  that  she  had  been  granted  a share  of  the  proceeds 
because  she  had  been  taking  "care  of  taxes  and  upkeep"  but 
had,  at  no  time,  held  the  deed  to  her  father's  property. 
Hence,  it  was  her  position  that,  never  having  owned  property 
in  that  country,  the  house  in  respect  of  which  her  husband 
had  applied  for  the  Ontario  Home  Buyers  Grant,  was  her  first 
home . 


Our  investigator  noted  that  in  February  1978,  the 
Manager  of  Operations,  Guaranteed  Income  and  Tax  Credit 
Branch,  wrote  to  the  complainant  stating  that  the  Ministry 
was  prepared  to  defer  further  action  until  the  complainant 
had  an  opportunity  to  pursue  the  matter  with  the  appropriate 
authorities  in  the  foreign  country.  However,  when  the 
Ministry  concluded  its  review  of  the  circumstances  in 
October  1978,  its  position  remained  unaltered. 

Subsequently,  when  our  investigator  discussed  the 
matter  with  the  complainant,  she  stated,  among  other  things, 
that  she  had  lived  in  the  housing  unit  in  question  from 
approximately  1949  to  1955/56,  and  had  learned  recently  that 
the  house  had  been  in  her  name,  as  it  had  been  awarded  to 
her  by  the  courts  in  1950.  The  complainant  had  been  receiv- 
ing rent  from  the  families  that  occupied  the  home.  She  had 
been  paying  the  taxes  and  shared  the  proceeds  from  the  sale 
of  the  unit  with  her  uncle  because  of  a moral  obligation. 

She  pointed  out  that  she  had  lived  in  her  uncle's  residence 
for  a number  of  years  prior  to  moving  into  the  housing  unit 
in  question.  The  complainant  had  been  under  no  obligation 
to  share  any  monies  with  her  uncle,  as  he  had  not  had  any 
interest  in  the  property. 

Our  investigator  also  noted  that,  according  to  a letter 
of  March  6,  1978,  from  the  authorities  of  the  country  in 
question,  the  complainant  had  become  the  beneficiary  of  the 
property  on  November  25,  1950.  It  was  the  complainant  who 
subsequently  sold  the  property,  a fact  also  documented  by  a 
local  notary. 

After  a thorough  review  of  this  complaint  and  a careful 
examination  of  all  the  available  evidence,  the  Ombudsman 
advised  the  complainant  that  in  his  opinion  her  husband  was 
not  entitled  to  the  grant  because  she  had  owned  a principal 
residence  in  another  country  prior  to  April  8,  1975.  Conse- 
quently, the  complainant's  husband  did  not  comply  with 
section  2(2) (a)  of  The  Ontario  Home  Buyers  Grant  Act,  1975. 

Also,  a review  of  the  Ontario  Legislative  Debates  of 
the  Act  to  Provide  for  the  Payment  of  Grants  to  First-time 
Home  Buyers  indicated  that  the  intention  of  the  Legislature 
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was  to  exclude  the  words,  "in  Ontario"  from  section  2(2)  of 
the  Act,  as  the  inclusion  of  these  words  would  have  in- 
dicated that  persons  who  had  owned  houses  outside  of  Ontario 
could  still  qualify  for  the  program.  It  was  the  Ombudsman's 
view,  that  by  excluding  the  words  "in  Ontario"  from  section 
2(2),  the  Legislature  created  a fair  situation  in  which 
immigrants,  Ontarians  and  other  Canadians  would  be  treated 
alike. 

Further,  the  legislation  in  question  was  not  extra- 
territorial in  scope,  jurisdiction  or  operation.  The 
Ombudsman  determined  that  disclosure  of  previous  ownership 
was  to  establish  entitlement  to  the  grant  only.  He  also 
noted  that  in  applying  for  the  grant,  it  was  mandatory  that 
an  applicant  complete  and  sign  the  official  Ontario  Home 
Buyers  Grant  application.  In  doing  so,  the  applicant 
certified  that; 

"Neither  I nor  my  spouse  nor  any  co-owner 
or  the  spouse  of  any  co-owner  of  the 
Housing  Unit  has  previously  been  an  owner 
of  a Housing  Unit  anywhere,  either  jointly 
with  another  person  or  otherwise,  that  was 
used  by  any  of  us  as  a Principal  Residence." 

In  the  Ombudsman's  view,  the  meaning  of  the  word 
"anywhere"  is  clear  and  unambiguous,  and  does  not  require 
the  inclusion  of  the  phrase  "in  the  world."  The  use  of  this 
word  should  not  have  caused  confusion  in  the  public's  mind. 
Also,  the  Ombudsman  found  no  evidence  to  indicate  that  this 
interpretation  had  not  been  consistently  applied  throughout 
the  program. 

Since  the  word  "anywhere"  is  not  considered  to  be 
ambiguous,  the  Ombudsman  found  that  the  Ministry  of  Revenue 
would  have  had  no  reason  to  question  the  accuracy  of  the 
certification  statement  at  the  time  the  application  was 
submitted  for  eligibility  review.  Hence,  it  would  only  be 
upon  audit  that  the  disclosure  of  previous  ownership  would 
have  come  to  light.  However,  the  Ombudsman  found  no  evidence 
to  suggest  that  the  complainant's  failure  to  disclose  her 
previous  ownership  had  been  deliberate. 

While  the  Ombudsman  sympathized  with  the  complainant's 
situation,  he  could  not  fault  the  officials  of  the  Ministry 
of  Revenue  for  their  actions  in  requesting  that  the  grant 
monies  be  returned.  Although  he  found  the  complaint  not 
supported,  he  nevertheless  asked  the  Ministry  of  Revenue  to 
consider  a fair  and  reasonable  repayment  schedule  for  the 
complainant,  should  the  Ministry  continue  its  attempt  to 
recover  the  monies  paid. 


MINISTRY  OF 


THE  SOLICITOR  GENERAL 
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DETAILED  SUMMARY  NO.  28 

This  was  a complaint  against  the  Chief  Coroner  of  the 
Ministry  of  the  Solicitor-General  for  failing  to  pay  the 
charges  involved  in  flying  a deceased  person's  body  from  his 
residence  to  a Regional  Coroner's  Office. 

The  complainant  contended  that  when  she  had  visited  her 
father's  home,  she  had  found  him  in  bed,  apparently  dead. 

He  was  93  years  of  age  and  had  been  suffering  from  a heart 
ailment.  The  community  had  no  doctor  and  although  the  local 
Public  Health  nurse  came  to  see  the  complainant's  father, 
she  was  not  authorized  to  sign  a death  certificate,  as  only 
doctors  can  do  so.  A nearby  Regional  Coroner  agreed  to  help 
out  by  examining  the  body  and  issuing  a death  certificate 
but  the  body  had  to  be  flown  to  the  Coroner's  location.  The 
costs  involved  were  passed  back  to  the  deceased's  daughter 
who  felt  that  since  the  Coroner  had  ordered  the  body  to  be 
sent  to  him,  he  should  pay  the  costs.  After  the  Chief 
Coroner's  office  refused  to  pay  the  costs,  she  took  her 
complaint  to  the  Solicitor-General  who  refused  to  authorize 
the  Chief  Coroner  to  make  the  payment. 

The  Ministry  of  the  Solicitor  General  was  notified  of 
our  intention  to  investigate  this  complaint  and  we  subse- 
quently received  its  statement  with  respect  to  the  complaint. 

Our  investigator  learned  that  the  complainant  had  tried 
to  obtain  financial  assistance  from  OHIP  for  a least  partial 
payment  of  the  flight  services  for  her  deceased  father  but 
she  had  been  turned  down  on  the  grounds  that  Air  Ambulance 
Services  are  only  for  the  living. 

Our  investigator  then  contacted  the  Ambulance  Services 
Branch  of  the  Ministry  of  Health  and  discussed  the  case  with 
the  Director.  As  a result,  the  Director  decided  that  the 
situation  was  indeed  exceptional  and  therefore  agreed  to 
instruct  OHIP  to  pay  for  the  portion  of  the  flight  from  the 
deceased's  residence  to  the  Coroner's  location. 

As  the  complainant  was  satisfied  with  this  arrangement, 
the  investigator  advised  her  of  the  procedure  involved  in 
obtaining  the  repayment  from  OHIP. 
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DETAILED  SUMMARY  NO.  29 

A young  man  complained  to  the  Ombudsman  that  the 
Ministry  of  Transportation  and  Communications  had  refused  to 
remove  the  suspension  of  his  driver's  licence  from  his 
driving  record. 

The  complainant  advised  that  after  being  involved  in  an 
accident,  he  was  requested  by  the  Ministry  of  Transportation 
and  Communications  to  file  medical  evidence  concerning  his 
competence  to  drive  safely.  In  order  to  comply  with  this 
request,  the  complainant's  doctor  was  required  to  submit  a 
completed  Driver's  Medical  Examination  Report  by  a deadline 
of  April  8th,  1977,  or  the  complainant's  licence  would  be 
suspended.  The  complainant  further  advised  that  because  his 
doctors  could  not  conduct  the  necessary  tests  and  complete 
the  medical  report  by  the  deadline,  he  had  telephoned  and 
visited  the  Driver  Licensing  and  Control  Office  of  the 
Ministry  prior  to  the  deadline  to  request  a time  extension. 
However,  the  complainant  indicated  that  on  both  occasions, 
his  request  had  been  denied  and,  as  a result,  his  licence 
had  been  suspended  on  April  13th,  1977.  The  Ministry  sub- 
sequently reinstated  his  driving  privilege  after  reviewing 
the  medical  report  but  they  refused  to  remove  the  suspension 
from  his  driving  record. 

In  reply  to  our  notice  of  intention  to  investigate  this 
complaint,  the  Ministry  advised  that  although  it  was  their 
policy  to  grant  requests  for  extensions  on  any  reasonable 
grounds,  they  had  no  record  of  the  complainant's  request  for 
an  extension  of  time  in  which  to  file  the  medical  report. 

Our  investigator  met  with  the  Manager  of  the  Driver 
Licensing  and  Control  Office  who  did  not  recall  meeting  or 
conversing  with  the  complainant. 

The  absence  of  documentary  evidence  proving  a request 
for  a time  extension  by  the  complainant  necessitated  a 
hearing  under  oath  as  provided  by  The  Ombudsman  Act.  Both 
the  complainant  and  the  Manager  gave  evidence  under  oath  at 
the  hearing. 

The  evidence  of  both  men  put  forward  at  the  hearing  led 
the  Ombudsman  to  conclude  that,  on  the  basis  of  probabilities, 
the  complainant  had  visited  the  Ministry  and  unsuccessfully 
requested  an  extension  for  filing  his  medical  report.  In 
view  of  this,  the  Ombudsman  considered  the  Ministry's  refusal 
to  extend  the  deadline  and  the  subsequent  suspension  of  the 
complainant's  licence  to  be  "unreasonable."  Pursuant  to 
section  19(3)  of  The  Ombudsman  Act,  the  Ombudsman  advised 
the  Ministry  of  his  possible  conclusion  and  recommendation 
and  invited  the  Ministry  to  address  itself  to  these  and  make 
additional  comments  if  it  so  wished.  The  pertinent  parts  of 
that  letter  read  as  follows: 


Possible  Conclusions 


Both  [the  Manager]  and  [the  complainant]  were 
sincerely  honest  and  credible  witnesses.  There 
is  no  question  that  [the  Manager]  is  a person 
who  is  both  capable  and  fair  in  the  adminis- 
tration of  [his]  duties.  It  would  appear 
that  it  might  be  open  to  me  to  conclude, 
however,  that  there  is  sufficient  evidence  to 
support  [the  complainant's]  contentions.  Both 
[the  Manager]  and  [the  complainant]  in  giving 
...testimony  suffered  to  some  degree  from  a 
lapse  of  memory.  Although  [the  complainant's] 
recollection  of  the  relevant  events  was  vague 
in  spots,  the  detail  which  he  did  relate  and 
his  honest  and  relaxed  appearance  under 
questioning  indicates  that  his  story  was  not 
contrived  in  any  way.  [The  complainant]  is 
an  intelligent  young  man  whose  actions,  as 
he  related  them,  were  highly  reasonable  under 
the  circumstances.  On  the  balance  of  the 
evidence,  therefore,  it  is  open  to  me  to 
conclude  that  [the  complainant]  met  with  [the 
Manager]  on  April  7,  1977,  at  [the  latter's] 
office,  and  unsuccessfully  requested  an  ex- 
tension for  filing  his  medical  report.  The 
refusal  to  grant  an  extension  where  reason- 
able grounds  to  do  so  existed,  appears  to 
fall  within  the  terms  of  section  22(1)  (b)  of 
The  Ombudsman  Act,  1975,  which  provides  as 
follows : 

22(1)  - This  section  applies  in  every 
case  where,  after  making  an 
investigation  under  the  Act, 
the  Ombudsman  is  of  the  opinion 
that  the  decision,  recommendation, 
act  or  omission  which  was  the 
subject  matter  of  the  investigation, 

(b)  was  unreasonable,  unjust,  oppressive, 
or  improperly  discriminatory,  or  was 
in  accordance  with  a rule  of  law  or 
a provision  of  any  Act  or  a practice 
that  is  or  may  be  unreasonable,  unjust, 
oppressive,  or  improperly  discriminatory. 

Possible  Recommendations 

It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  section  22(3)  (c)  and 
section  22(3) (g)  of  The  Ombudsman  Act,  1975 
that  the  record  of  [the  complainant's]  driver ' s 
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licence  suspension  for  failure  to  file  a medical 
report  be  removed." 

Following  careful  consideration  of  the  Ministry's 
reply,  and  based  on  the  investigation  conducted  by  his  own 
office,  the  Ombudsman  recommended  in  his  final  report, 
pursuant  to  section  22(3) (c)  and  (g)  of  The  Ombudsman  Act, 
1975 , that  the  Ministry  of  Transportation  and  Communications 
should  remove  the  record  of  licence  suspension  from  the 
complainant's  record. 

The  Deputy  Minister  replied  to  the  Ombudsman's  recom- 
mendation that  he  did  not  agree  that  the  actions  of  the 
Ministry  were  inappropriate.  However,  on  the  basis  that 
some  doubt  did  exist,  the  Ministry  was  prepared  to  weigh 
that  doubt  in  the  complainant's  favour  and  therefore  agreed 
to  remove  the  suspension  from  his  driving  record.  The 
Deputy  Minister  concluded  that  the  removal  of  the  suspension 
was  done  "without  prejudice  to  the  Ministry  and  without  in 
any  way  acknowledging  error  or  wrongdoing  on  the  part  of  the 
Ministry. " 


DETAILED  SUMMARY  NO.  30 

This  complaint  concerning  the  Ministry  of  Transportation 
and  Communications  originated  by  means  of  a personal  interview 
during  one  of  the  Ombudsman's  private  hearings  in  November  of 
1977. 

The  complainants,  a married  couple,  own  a motel  in  an 
Ontario  town.  Adjacent  to  their  property  is  a long-unused 
road  allowance.  At  a meeting  held  on  November  14,  1977, 
the  Local  Roads  Board  voted  to  open  that  particular  road 
allowance  in  order  to  provide  access  to  a trailer  at  the 
western  end  of  the  road  allowance.  The  Board  also  voted  to 
request  that  the  complainants  move  their  septic  field  from 
beneath  the  road  allowance  where  it  has  been  situated  for 
some  time . 

The  complainants  contended  that  the  Ministry  of  Trans- 
portation and  Communications  had  acted  improperly  in  approv- 
ing these  resolutions,  as  it  would  cost  the  complainants  an 
estimated  $25,000  to  remove  their  septic  field  from  beneath 
the  road  allowance  and  to  install  new  facilities  which  would 
meet  the  strict  standards  now  enforced  by  the  Ministry  of 
Health. 

Furthermore,  the  complainants  pointed  out  that  there 
were  two  other  roads  already  in  use  providing  access  to  the 
trailer  which  itself  was  rarely  occupied. 
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The  complainants  had  already  incurred  considerable 
expense  in  1970  when  they  improved  the  quality  of  their 
sewage  system.  At  that  time  it  would  not  have  been 
difficult  for  them  to  relocate  their  sewage  field,  but  there 
had  been  no  indication  then  that  this  would  ever  be  necessary. 
The  complainants  contended  that  the  Ministry  of  Transporta- 
tion and  Communications  should  bear  responsibility  for  not 
having  advised  them  in  1970  of  the  possibility  that  the  road 
allowance  may  be  cleared  for  use  as  a road.  In  view  of  the 
consequences  to  them  should  the  road  be  opened  and  the 
questionable  benefit  to  any  occupants  of  the  trailer,  the 
complainants  believed  that  the  Ministry  should  withdraw  its 
approval  for  the  project. 

By  letter  dated  February  14,  1978,  the  Ombudsman  advised 
the  Deputy  Minister  of  Transportation  and  Communications  of 
his  receipt  of  this  complaint  and  invited  the  Ministry  to 
indicate  its  view  of  the  matter. 

The  Ministry's  response  confirmed  that  the  local  Roads 
Board  had  indeed  voted  on  November  14,  1977,  to  extend  the 
road  allowance  in  question  in  order  to  provide  access  to  the 
trailer  at  its  west  end  and  that  the  complainants  were  given 
until  September  1,  1979  to  complete  the  removal  of  their 
tile  bed  from  the  road  allowance.  As  a result  of  the 
complainants'  representations  to  local  Ministry  officials, 
the  Ministry  looked  into  the  situation  and  satisfied  itself 
that  the  road  allowance  was  an  established  one  and  did  fall 
within  the  jurisdiction  of  the  Local  Roads  Board.  The 
Ministry  agreed,  however,  that  it  would  undertake  no  work  in 
the  vicinity  of  the  complainants'  tile  bed  until  it  was 
satisfied  that  there  was  no  alternative  to  its  relocation. 

The  Ministry  stated  that  it  did  not  consider  itself  to 
have  the  authority  to  deny  the  Board's  expressed  intention 
to  proceed  with  the  construction  of  the  road,  but  that  as  a 
result  of  the  Ombudsman's  letter,  it  would  have  one  of  its 
representatives  meet  again  with  the  Trustees  of  the  Board  in 
an  effort  to  settle  this  dispute  to  everyone's  satisfaction. 

In  order  to  give  the  Ministry  sufficient  time  to  com- 
plete its  efforts  at  conciliation  in  this  matter,  our  Office 
decided  to  suspend  its  investigation  of  this  complaint  until 
the  results  of  these  efforts  became  clear.  We  asked  the 
complainants  and  the  Ministry  to  keep  us  advised  of  the 
outcome  of  their  negotiations.  The  complainants  were  also 
advised  that  if  these  new  initiatives  by  the  Ministry  did 
not  produce  a satisfactory  result,  we  would  be  prepared  to 
resume  our  investigation  of  the  complaint. 

In  a letter  dated  April  19,  1978,  the  complainants 
appealed  to  our  Office  to  reopen  our  investigation  into  this 
matter.  On  June  5,  1978,  we  also  received  documents  from 
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the  law  firm  representing  the  complainants  and  learned  that 
the  complainants  had  served  Writs  of  Summons  on  the  Trustees 
of  the  Local  Roads  Board  with  a view  to  obtaining  an  injunc- 
tion to  stop  any  work  on  the  road  because  of  the  alleged 
procedural  violations  of  section  16  of  The  Local  Roads  Board 
Act. 

Our  Legal  Officer  decided  that  there  was  sufficient 
difference  between  the  grounds  on  which  application  had  been 
made  to  the  Courts  and  the  grounds  on  which  the  complainants 
had  complained  to  our  Office  to  permit  an  investigation  by 
the  Ombudsman. 

Our  investigator  attended  at  the  complainants ' property 
in  order  to  take  photographs  of  the  area  in  question  and 
also  to  discuss  the  matter  with  the  complainants.  He  also 
met  with  the  local  officials  of  the  Ministry  of  Transporta- 
tion and  Communications  and  made  photocopies  of  documents  in 
their  file  relating  to  this  complaint.  Upon  his  return,  our 
investigator  forwarded  the  file  to  our  Legal  Directorate  for 
further  research.  It  was  ascertained  that  the  only  matter 
our  Office  would  be  able  to  investigate  was  whether  or  not 
the  Ministry  of  Transportation  and  Communications  acted 
reasonably  in  the  annual  Roads  Board  meeting.  Hence,  the 
complainants  were  contacted  and  advised  that  we  would  hold 
their  file  in  abeyance  pending  the  outcome  of  the  Local  Roads 
Board's  meeting.  At  his  request,  the  investigator  subsequently 
received  letters  from  both  the  complainants  and  the  Ministry 
advising  him  of  the  outcome  of  the  Local  Roads  Board  meeting. 

As  a result  of  further  inquiries  made  by  a Ministry  of 
Transportation  and  Communications  official,  it  was  learned 
that  the  local  Health  Unit  had  agreed  to  make  an  exception 
in  this  case  and  allow  the  septic  field  to  remain  within 
five  feet  of  the  actual  road,  rather  than  insist  on  the 
present  setback  requirements  of  ten  feet  from  the  property 
line.  However,  the  local  Health  Board  stipulated  that  a 
sturdy  fence  would  have  to  be  erected  to  protect  this  septic 
field  from  errant  vehicles.  To  this  end,  the  Ministry  of 
Transportation  and  Communications  offical  advised  our 
investigator  that  the  Ministry  would  install  metal  poles 
with  reflectors.  As  well,  the  Ministry  promised  to  ensure 
that  the  snow  would  be  ploughed  away  from  the  septic  field, 
to  the  south,  in  order  to  avoid  freezing  of  the  field. 

It  was  also  learned  that,  as  a result  of  the  afore- 
mentioned, the  Local  Roads  Board  had  agreed  to  install  a 
substandard  one- lane  road  within  the  road  allowance  in 
question  in  order  to  avoid  the  necessity  of  relocating  the 
complainants'  septic  field.  Of  course,  the  septic  field 
would  have  to  be  relocated  at  the  expiration  of  its  normal 
life  span  in  order  to  meet  the  necessary  setback  require- 
ments. 
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In  regard  to  the  lane  allowances  running  across  the 
complainants'  property,  the  Local  Roads  Board  and  the 
Ministry  of  Transportation  and  Communications  concurred  that 
they  had  no  objection  to  the  Ministry  of  Natural  Resources 
transferring  said  lane  allowances  to  the  property  owners. 

This  information  was  relayed  to  the  complainants  during 
a telephone  conversation  on  October  31,  1978.  Subsequently, 
on  November  3,  1978,  our  Office  received  a letter  from  the 
complainants  reiterating  the  information  relayed  to  them  by 
telephone  and  thanking  the  Ombudsman  for  having  brought 
about  an  amicable  solution  to  their  complaint. 


DETAILED  SUMMARY  NO.  31 


This  complaint  concerns  damage  to  the  complainant's 
well  allegedly  caused  by  construction  work  carried  out  by 
the  Ministry  of  Transportation  and  Communications. 

A private  construction  firm  had  been  employed  by  the 
Ministry  of  Transportation  and  Communications  to  carry  out 
the  necessary  reconstruction  of  an  Ontario  highway  in  the 
vicinity  of  the  complainant's  property.  The  complainant 
alleged  that  his  well  and  house  had  been  damaged.  The 
problems  regarding  the  damage  to  the  property  and  the  well 
were  brought  to  the  attention  of  the  Ministry.  The  Ministry 
brought  the  claim  to  the  attention  of  the  contractor  who 
denied  liability. 

In  its  response  to  our  notice  of  intention  to  investi- 
gate this  complaint,  the  Ministry  indicated  that  the 
contractor  who  had  conducted  the  reconstruction  of  the 
highway  was  responsible  for  any  damage  sustained  to  the 
complainant's  well.  The  contractor  arranged  for  an  investi- 
gation and  concluded  that  since  the  well  had  previously  been 
in  poor  condition,  the  construction  did  not  cause  the  alleged 
damage . 

Our  investigator  attended  at  the  Ministry  offices  to 
review  the  contents  of  their  file  with  the  Head  of  Insurance 
and  Claims,  requesting  photocopies  of  pertinent  documents 
where  necessary.  She  also  obtained  a copy  of  the  report 
relating  to  the  investigation  conducted  by  a well  driller  on 
behalf  of  the  construction  company. 

The  file  was  researched  by  our  Legal  Directorate  to 
assess  the  nature  and  extent  of  the  Ministry's  responsi- 
bility with  respect  to  any  damage  to  the  complainant's  well. 
It  was  concluded  that  the  contractor  was  an  agent  of  the 
Ministry  and  that  there  would  be  legal  liability  on  the 
Ministry  if  the  alleged  damage  was  proven  to  have  been 
caused  by  the  reconstruction. 
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During  a subsequent  on-site  inspection  of  the  property 
by  our  investigator,  it  became  apparent  that  the  complainant 
was  complaining  only  about  the  damage  to  his  well  and  not 
about  damage  to  his  home.  He  was  complaining  specifically 
that  his  well  had  caved  in  due  to  the  vibrations  emitted 
from  the  vibratory  compaction  equipment.  Thus,  to  assess 
the  effects  of  the  vibratory  equipment,  it  became  necessary 
for  the  Ombudsman  to  consult  a specialist  in  structural  and 
geotechnical  engineering.  We  engaged  the  services  of  a firm 
of  consulting  Geotechnical,  Inspection  and  Testing  Engineers 
to  assess  the  likely  effects  of  vibratory  compaction  equip- 
ment and  general  reconstruction  of  the  highway  on  the 
complainant's  well. 

Following  a detailed  study  of  the  alleged  damage  from  a 
structural  viewpoint,  the  consultant  concluded  that  based  on 
the  distance  of  the  vibratory  machinery  from  the  well,  the 
level  of  vibration  emitted  would  not  likely  have  caused  any 
structural  damage.  It  was  further  concluded  that  this 
particular  well  box  was  incorrectly  built  and  it  was  felt 
that  the  damage  would  not  have  occurred  if  the  well  had  been 
properly  constructed.  The  consultant  attributed  the  con- 
dition of  the  well  to  "normal  building  usage,  improper  and 
faulty  construction  procedures  and  local  normal  environments." 

The  Ministry,  in  an  effort  to  resolve  this  claim,  had 
offered  to  pay  the  complainant  $500.00  for  the  purpose  of 
cleaning  out  his  well,  but  the  complainant  had  refused  this 
settlement  offer.  In  the  absence  of  substantial  evidence  in 
support  of  this  complaint,  the  Ombudsman  concluded  that  the 
offer  was  not  unreasonable  on  the  part  of  the  Ministry.  The 
complaint,  therefore,  was  found  to  be  not  supported. 


DETAILED  SUMMARY  NO.  32 

This  complaint  against  the  Ministry  of  Transportation 
and  Communications  arose  from  the  Ministry's  refusal  to 
reimburse  the  complainant  for  the  cost  of  an  unused  vehicle 
registration  sticker. 

In  1978,  the  complainant  purchased  a registration 
sticker  for  his  licence  plate  in  order  to  drive  an  old  van. 
When  he  discovered  that  the  van  was  inoperable,  he  returned 
the  registration  sticker  and  requested  a refund  of  $60.00. 
According  to  the  complainant,  he  was  refused  a refund  at  the 
first  MTC  office  which  he  approached.  However,  when  he 
visited  another  MTC  office,  he  was  instructed  to  forward  the 
unused  sticker  together  with  a copy  of  his  vehicle  permit  in 
order  to  obtain  a refund.  When  the  complainant  furnished 
the  MTC  office  with  a copy  of  his  vehicle  permit  and  the 


98 


unused  sticker,  these  were  returned  to  him  with  an  explana- 
tion that  the  refund  period  had  expired.  The  complainant 
then  wrote  to  our  Office  alleging  that  he  had  not  been 
allowed  a fair  opportunity  to  provide  the  Ministry  with  the 
proper  documentation  in  order  to  receive  the  refund. 

Our  investigator  contacted  the  Manager  of  the  Licence 
Registration  Office  at  Queen's  Park  and  learned  that  full 
refunds  may  be  obtained  on  unused  licence  plates  and  vehicle 
permits  which  are  returned  within  30  days.  Unused  plates 
and  vehicle  permits  may  be  returned  within  60  days  but  only 
half  the  fee  paid  is  refunded.  Unused  stickers  with  the 
vehicle  permits  may  be  returned  within  60  days  in  order  to 
obtain  a refund  of  half  the  fee  paid. 

By  letter,  we  advised  the  complainant  of  the  informa- 
tion we  had  obtained  and  requested  him  to  advise  us  of  the 
dates  on  which  he  had  purchased  and  returned  the  registra- 
tion sticker.  However,  instead  of  replying  to  our  letter, 
the  complainant  forwarded  a copy  of  it  to  the  Manager  of  the 
Licence  Registration  Office  at  Queen's  Park.  The  complain- 
ant subsequently  received  a reply  from  the  Ministry  stating 
that  although  the  60-day  period  had  expired,  the  Ministry 
was  prepared  to  make  an  exception  and  reimburse  him  the 
appropriate  sum  since  he  had  been  misinformed  by  Ministry 
personnel.  The  Ministry  also  forwarded  to  our  investigator 
a copy  of  its  letter  to  the  complainant.  When  our  investi- 
gator attempted  to  contact  the  complainant  by  telephone,  he 
was  informed  by  the  complainant's  wife  that  her  husband  was 
very  satisfied  with  the  Ministry's  response.  She  also 
expressed  their  gratitude  to  the  Ombudsman. 
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DETAILED  SUMMARY  NO.  33 


An  owner  of  a craft  shop  telephoned  our  Office  to 
register  a complaint  against  the  Ministry  of  Treasury, 
Economics  and  Intergovernment  Affairs.  She  complained  that 
as  a result  of  the  Ministry's  failure  to  supply  her  with  the 
appropriate  application  form,  she  had  been  unable  to  obtain 
financial  assistance  under  the  Ontario  Youth  Employment 
Program. 

The  complainant  contended  that  in  May  of  1978,  she  had 
requested  an  application  from  a Ministry  employee  who  had 
informed  her  that  she  would  qualify  for  the  assistance.  She 
further  stated  that  she  had  subsequently  contacted  the 
Ministry  three  weeks  after  her  initial  request  since  she  had 
not  received  the  application  and  had  been  informed  that  the 
application  had  been  mailed  to  her  one  week  earlier.  The 
complainant  alleged  that  she  had  again  contacted  the  Ministry 
two  days  prior  to  the  deadline  of  June  26th,  1978,  but  had 
been  informed  that  it  was  too  late  for  the  Ministry  to  send 
her  an  application. 

The  complainant  then  wrote  to  the  Ministry  to  complain 
about  the  chain  of  events  because  she  had  already  hired  a 
student  in  the  belief  that  she  would  receive  assistance  from 
the  Program  for  the  student's  wages. 

She  subsequently  received  a reply  advising  that  the 
Ministry  had  in  fact  sent  two  applications  to  her,  one  in 
May  and  one  in  June,  and  that  it  was  unfortunate  she  had  not 
received  either.  She  was  also  informed  that  due  to  budgetary 
restraints,  the  Ministry  would  not  be  in  a position  to 
consider  an  application  at  that  time. 

In  accordance  with  The  Ombudsman  Act,  1975,  the  Deputy 
Ministry  of  Treasury,  Economics  and  Intergovernmental  Affairs 
was  advised  of  the  Ombudsman's  intention  to  investigate  this 
complaint. 

The  Assistant  Deputy  Minister  responded  to  our  letter 
by  advising  that  an  application  had  been  mailed  to  the 
complainant  on  June  10,  1978,  with  a letter  advising  that 
the  application  had  to  be  filed  by  June  26,  1978.  It  was 
also  pointed  out  that  the  complainant  had  hired  a student 
prior  to  application  approval  which  was  contrary  to  the 
directives  of  the  Program.  The  Assistant  Deputy  Minister 
stated  that  their  records  indicated  that  the  complainant  had 
not  contacted  the  Ministry  two  days  prior  to  June  26,  but  on 
June  30,  four  days  after  the  Program's  deadline.  His 
letter  indicated,  however,  that  under  the  circumstances,  she 
would  be  allowed  to  complete  an  application  for  consideration 
by  the  Ministry. 


100 


Our  investigator  subsequently  learned  that  a Ministry 
official  had  contacted  the  complainant  to  arrange  a con- 
venient time  for  the  complainant  and  her  student  to  attend 
the  Ministry's  office  to  complete  the  application  for  the 
1978  Program. 
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DETAILED  SUMMARY  NO.  34 

The  complainant  sustained  an  injury  to  his  ribs  as  a 
result  of  an  accidental  blow  to  his  chest  during  the  course 
of  his  employment  in  August  of  1975.  The  accident  was 
reported  to  the  Workmen's  Compensation  Board  and  Temporary 
Total  Disability  Benefits  were  paid  to  the  complainant  for  a 
contusion  to  the  ribs. 

The  original  diagnosis,  made  by  the  claimant's  family 
doctor,  was  a rib  contusion.  The  complainant  was  treated 
conservatively.  X-rays  revealed  no  abnormalities  of  the 
right  lower  ribs. 

In  January,  1976  the  complainant  was  referred  to  a 
specialist  for  assessment.  At  that  time  the  complainant 
complained  that  his  pain  had  become  generalized  in  character, 
radiating  to  both  sides  of  the  back.  X-rays  revealed  a 
moderate  amount  of  osteoporosis.  The  specialist  reported 
that  the  complainant  had  recovered  from  his  original  injury 
and  was  suffering  from  muscle  weakness  and  stiffness  for 
which  a programme  of  exercises,  to  enable  his  return  to  work 
was  recommended. 

The  complainant  was  admitted  to  the  Workmen's  Compensation 
Board's  Hospital  and  Rehabilitation  Centre  in  March,  1976 
for  treatment  consisting  of  physiotherapy  and  the  administration 
of  analgesics.  Upon  his  discharge  from  the  Centre  in  April, 
1976,  the  complainant  was  attempted  to  do  so,  but  was  unable 
to  complete  his  shift  because  of  pain  which  he  was  experiencing. 

The  complainant's  Temporary  Total  Disability  Benefits, 
which  he  had  been  granted  since  the  date  of  the  accident  for 
the  rib  contusion,  were  terminated  in  April,  1976  based  on 
the  Board's  position  that  he  had  recovered  from  his  original 
industrial  accident.  In  June,  1976  the  complainant  was 
examined  by  an  orthopaedic  surgeon  who  concluded  that  he 
probably  had  sustained  a partial  displacement  of  the  lower 
ribs  on  the  right  side  of  the  costal  transverse  junction. 

The  orthopaedic  surgeon  was  of  the  opinion  that  the  com- 
plainant was  not  able  to  return  to  work.  The  doctor  subse- 
quently reviewed  the  complainant  and  felt  that  the  back 
contusion  was  not  so  severe  and  that  his  discomfort  should 
recede  so  that  he  could  return  to  work  in  the  near  future. 

The  complainant's  symptoms  persisted  and  he  was 
seen  in  July,  1976  by  a psychiatrist  who  diagnosed  him  as 
suffering  from  a chronic  anxiety  neurosis  with  a reactive 
depression.  The  complainant  was  reviewed  by  the  psychiatrist 
in  February,  1977  and  the  psychiatrist  reported  that  the 
complainant's  condition  had  not  changed  since  his  initial 
psychiatric  assessment. 
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A Board  doctor  examined  the  complainant  in  August,  1976 
and  concluded  that  the  complainant,  who  appeared  physiolog- 
ically older  than  his  chronological  age,  had  come  to  the  end 
of  his  working  days.  The  Board  doctor  was  of  the  opinion 
that  no  lasting  damage  had  been  created  by  the  industrial 
accident  and  that  the  complainant  should  not  be  entitled  to 
a psychological  award. 

The  complainant  appealed  the  issue  of  the  termination 
of  his  Temporary  Total  Disability  Benefits  to  the  Appeal 
Board  in  June,  1977.  The  appeal  was  denied  based  on  the 
opinion  of  the  Board's  Surgical  Consultant  that  the  com- 
plainant's accident  did  not  result  in  lasting  damage  and 
that  he  had  long  since  recovered  from  it. 

In  July,  1977  an  Injured  Workers'  Association  wrote  to 
us  on  the  complainant's  behalf  to  register  a complaint 
against  the  Workmen's  Compensation  Board.  It  was  the  com- 
plainant's contention  that  as  a result  of  his  industrial 
accident  of  August,  1975  he  is  entitled  to  Temporary  Total 
Disability  Benefits  beyond  April,  1976.  The  complainant  was 
then  contacted  and  he  gave  his  authorization  to  the  Ombuds- 
man's Office  to  investigate  his  complaint. 

Pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975, 
we  notified  the  Chairman  of  the  Workmen's  Compensation  Board 
by  letter  dated  September  19,  1977  of  our  intention  to 
investigate  this  complaint. 

Upon  receipt  of  a photocopy  of  the  Board's  file  in 
relation  to  this  complaint,  the  history  of  the  complainant's 
claim  with  the  Workmen's  Compensation  Board  was  thoroughly 
reviewed . 

A careful  study  of  the  medical  evidence  contained  in 
the  Board's  file  indicated  that  one  of  the  attending  ortho- 
paedic surgeons  stated  in  August,  1976  that  on  that  date, 
the  complainant  was  still  not  able  to  return  to  work  because 
of  continuing  back  pain.  It  was  also  noted  that  the  Board's 
consultant  in  psychiatry  had  advanced  the  opinion  that  the 
complainant's  compensable  accident  may  have  aggravated  a 
pre-existing  psychological  condition. 

Accordingly,  a letter  was  sent  to  the  Chairman  of  the 
Workmen's  Compensation  Board  in  June,  1978,  pursuant  to 
Section  19(3)  of  The  Ombudsman  Act.  This  letter  stated  the 
following ; 


"Possible  Conclusions 

It  is  possible  for  me  to  conclude  that  the  Appeal 
Board's  decision  not  to  extend  [the  complainant's] 
temporary  total  benefits  beyond  April  15,  1976  was 
unreasonable.  In  particular,  I note  that  the 
Appeal  Board  appears  to  have  failed  to  take  into 


1. 


103 


consideration  a medical  report  dated  August  5, 

1976  from  [his  orthopaedic  surgeon] , which  states 
that  on  that  date  he  was  still  not  able  to  return 
to  work  because  of  continuing  back  pain. 

2.  It  is  possible  for  me  to  conclude  that  the  Appeal 
Board's  decision  not  to  grant  [the  complainant]  an 
award  for  psychological  disability  was  unreasonable. 
In  particular,  I note  that  the  Appeal  Board  appears 
to  have  failed  to  take  into  consideration  the 
opinion  of  [the  Board's  consultant  psychiatrist] 
that  [the  complainant's]  compensable  accident  may 
have  aggravated  a pre-existing  psychological 
condition . 

Possible  Recommendations 

That  the  Appeal  Board  revoke  its  decision  of  June 
23,  1977  and, 

1.  extend  [the  complainant's]  entitlement  to  tempo- 
rary total  benefits  until  August  11,  1976,  the 
date  on  which  the  Board  received  [his  orthopaedic 
surgeon's]  final  report. 

2.  Review  [the  complainant's]  entitlement  to  an  award 
for  psychological  disability." 

The  Chairman  of  the  Workmen's  Compensation  Board  made 
representations  by  letter  dated  July  31,  1978.  In  that 
letter  the  Chairman  wrote  the  following: 

"The  attached  decision  of  the  Appeal  Board  dated 
July  11th,  1978  constitutes  the  response  of  the 
Appeal  Board  panel  and  of  the  Board  to  your  Sec- 
tion 19(3)  letter  of  June  16,  1978. 

As  you  will  note,  the  decision  rejects  the  poss- 
ible recommendation  of  the  Ombudsman  for  the 
payment  of  temporary  total  benefits  and  accepts 
the  recommendation  to  an  award  for  psychological 
disability . " 

The  Appeal  Board  Decision  stated  that; 

"The  Appeal  Board  has  considered  the  possible 
conclusions  and  recommendations  of  the  Ombudsman 
and  concludes  that  the  medical  information  indi- 
cates that  [the  complainant]  had  recovered  from 
the  disability  diagnosed  as  contusion,  soft  tissue, 
right  posterior  chest  wall  by  April  fifteenth, 

1976,  and  that  his  disability  after  that  date  has 
been  diagnosed  as  an  aggravation  of  a chronic 
anxiety  state. 
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Having  given  full  consideration  to  the  medical 
information  including  the  opinion  of  the  Con- 
sultant Psychiatrist,  the  Appeal  Board  concludes 
that  [the  complainant's]  entitlement  for  the 
aggravation  of  his  chronic  anxiety  state,  as  a 
result  of  his  compensable  accident  of  August 
eight,  1975,  is  ten  per  cent  which  shall  be  awarded 
for  a period  of  thirty  months  from  April  fifteenth, 
1976,  to  be  paid  in  a lump  sum." 

After  giving  full  consideration  to  the  representations 
and  comments  of  the  Board  respecting  the  issue  of  the  exten- 
sion of  Temporary  Total  Disability  Benefits,  we  reached  the 
conclusion,  pursuant  to  Section  22(1) (b)  of  The  Ombudsman  Act, 
1975  that  the  Board's  refusal  to  extend  the  complainant's 
Temporary  Total  Disability  Benefits  beyond  April,  1976  was 
"unreasonable".  Accordingly,  we  recommended,  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act,  1975,  that  the  decision 
of  the  Workmen's  Compensation  Board  be  revoked  and  that 
Temporary  Total  Disability  Benefits  be  made  payable  to  the 
complainant  until  August  11,  1976,  the  date  on  which  the 
Board  received  the  complainant's  orthopaedic  surgeon's  final 
report.  This  recommendation  was  forwarded  to  the  Workmen's 
Compensation  Board  and  a copy  sent  to  the  Minister  of  Labour 
on  October  6,  1978.  The  Chairman  responded  by  letter  dated 
November  6,  1978  and  stated: 

"[The  complainant]  was  examined  on  August  10,  1976 
by  a Surgical  Consultant  of  the  Board  who  reported 
as  follows: 

'The  incident  of  contusion  to  the  right  pos- 
terior chest,  now  nearly  one  year  ago,  appears 
to  have  been  quite  minor  and  in  my  opinion  it 
is  quite  certain  no  lasting  damage  has  been 
done.  He  has  long  since  fully  recovered.' 

The  Appeal  Board  panel  and  the  Board  conclude  that 
the  preponderance  of  medical  opinion  supports  the 
decision  of  the  Appeal  Board  that  [the  complain- 
ant's] disability  after  April  15th,  1976  has  been 
properly  diagnosed  as  'anxiety  state'  which  has 
been  adequately  recognized  by  the  award  granted 
for  that  disability." 

The  Ombudsman  decided  against  sending  a copy  of  his 
report  to  the  Premier,  although  he  would  have  been  entitled 
to  do  so  under  Section  22(4)  of  The  Ombudsman  Act,  because 
he  determined  that  the  Board's  position  was  not  entirely 
groundless.  The  Board  was  of  the  opinion  that  the  complain- 
ant had  recovered  from  the  physical  injury  sustained  by 
April  5,  1976.  Although  there  is  evidence  to  support  the 
Board's  opinion,  it  was  the  Ombudsman's  conclusion  that  the 
opinion  of  the  treating  orthopaedic  specialist  in  August  of  1976 
must  be  given  serious  consideration. 
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DETAILED  SUMMARY  NO.  35 

The  complainant  in  this  case  was  involved  in  a 
motor  vehicle  accident  during  the  course  of  his  employment 
on  November  21,  1974.  At  the  time  of  his  injury,  the  complain- 
ant was  employed  with  a sporting  goods  store.  Following  the 
injury,  the  complainant  returned  to  work  until  December  20, 

1974  at  which  time  he  was  forced  to  lay  off  due  to  severe 
neck  problems  and  continuing  headaches.  A medical  examin- 
ation conducted  at  the  time  of  the  complainant's  layoff 
established  that  he  suffered  from  a whiplash  injury.  Follow- 
ing this  examination,  a claim  was  submitted  to  the  Workmen's 
Compensation  Board  and  the  complainant  was  awarded  Temporary 
Total  Benefits  retroactive  to  the  date  of  his  layoff  from 
work . 


In  March  of  1975,  the  complainant  requested  admission 
to  the  Compensation  Board's  Rehabilitation  Centre  in  Downs- 
view.  Before  granting  this  request,  the  Board  had  the 
complainant  examined  by  an  orthopaedic  surgeon.  The  surgeon 
examined  the  complainant  on  April  17,  1975  and  concluded 
that  there  were  no  indications  of  any  organic  disability 
present.  The  surgeon  added  that  in  his  opinion,  the  complain- 
ant's continuing  pains  were  psychogenic  in  nature  and  attri- 
butable to  a number  of  personal  problems.  In  light  of  the 
surgeon's  report,  the  Workmen's  Compensation  Board  requested 
that  the  complainant  be  examined  by  a psychiatrist.  A 
psychiatric  evaluation  dated  June  26,  1975  concluded  that 
the  complainant's  personal  difficulties  were  playing  a major 
role  in  his  disability.  Although  there  was  no  evidence  that 
any  psychiatrist  had  ever  examined  the  complainant  prior  to 
his  compensable  injury,  this  particular  psychiatrist  con- 
cluded that  the  patient  was  in  a state  of  anxiety  prior  to 
the  occurrence  of  his  compensable  injury.  Psychiatric 
entitlement  was  considered  by  the  Board  and  denied.  Although 
psychiatric  entitlement  was  denied,  the  complainant  continued 
to  receive  Temporary  Total  Benefits  on  an  organic  basis. 

The  complainant  attempted  to  return  to  work  in 
December  of  1975  as  a labourer.  Due  to  continuing  neck 
pains,  the  complainant  was  forced  to  lay  off  approximately 
five  weeks  later.  Although  the  medical  reports  contained  in 
the  complainant's  file  did  not  explain  the  exact  source  of 
his  ongoing  disability,  the  doctors  involved  continued  to 
prescribe  treatment  and  the  Board  continued  to  pay  the 
claimant  Temporary  Total  Benefits  during  the  periods  he  was 
not  employed. 

On  June  11,  1976  the  complainant  was  examined  at  the 
Board's  request  by  a second  orthopaedic  surgeon.  This 
surgeon's  report  stated  that  the  complainant  should  attempt 
to  return  to  work.  On  July  5,  1976,  the  Board  terminated 
the  complainant's  benefits  and  finalized  his  claim.  In 
September  of  1976,  the  complainant  once  again  attempted  to 
return  to  work.  Following  twelve  days  of  employment,  the 
complainant  resigned  due  to  continuing  neck  problems.  Further 
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medical  investigation  could  not  account  for  the  complain- 
ant's continuing  neck  problems.  However,  the  physicians 
continued  to  prescribe  medication  and  light  physiotherapy. 

In  November  of  1976,  the  complainant  obtained  employment 
with  a transit  company.  The  complainant  remained  with  this 
employer  until  the  summer  of  1978.  During  his  employment 
with  this  company,  the  complainant  was  under  the  care  of  a 
chiropractor  who  reported  that  following  conservative  treat- 
ment, the  complainant's  neck  problems  were  gradually  sub- 
siding. 

The  complainant  appealed  the  Board's  decision  to  final- 
ize his  claim  and  an  Appeal  Board  Decision  dated  June  7, 

1977  ruled  that  further  entitlement  would  not  be  awarded  in 
this  claim.  After  receiving  this  adverse  decision,  the 
claimant  forwarded  his  complaint  to  the  Ombudsman's  atten- 
tion . 


On  October  14,  1977,  the  Chairman  of  the  Workmen's 
Compensation  Board  was  notified  in  accordance  with  the 
requirements  of  The  Ombudsman  Act,  1975,  and  advised  of  our 
intention  to  investigate  this  complaint.  Investigation  of 
this  complaint  consisted  of  a thorough  review  of  the  com- 
plainant's Workmen's  Compensation  file  and  personal  inter- 
views with  the  complainant  to  obtain  further  information. 

The  investigation  of  this  complaint  revealed  that 
although  the  medical  reports  submitted  to  the  Workmen's 
Compensation  Board  did  not  explain  the  exact  source  of  the 
complainant's  continuing  neck  problems,  neither  did  they 
cast  doubt  on  the  fact  that  the  complainant  was,  in  fact, 
experiencing  such  problems  and  that  they  required  treatment. 

In  addition,  it  was  noted  that  a number  of  chiropractic 
reports  submitted  by  the  complainant  to  the  Board  in  Feb- 
ruary of  1977  stated  that  he  suffered  from  a definite  or- 
ganic disability  in  the  neck  area  and  responded  favourably 
to  a short-term  treatment  programme.  Following  a careful 
review  of  the  Board's  file,  the  Ombudsman  formed  the  tent- 
ative conclusion  that  the  complainant  was  temporarily, 
partially  disabled  as  a result  of  his  compensable  injury 
during  the  time  period  July,  1976  to  November,  1976  and 
should  have  been  compensated  accordingly. 

Pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975, 
the  Workmen's  Compensation  Board  was  informed  by  letter, 
dated  June  5,  1978  that,  based  on  our  investigation  thus 
far,  it  appeared  that  there  were  sufficient  grounds  for  the 
making  of  a report  or  recommendation  which  might  adversely 
affect  the  Board.  During  our  investigation,  this  Office  was 
informed  that  the  employer  in  this  case  would  not  be  adversely 
affected  by  the  implementation  of  the  Ombudsman's  possible 
recommendation.  The  Workmen's  Compensation  Board  was  invited 
to  make  representations  respecting  the  possible  adverse 
report  or  recommendation  and  it  was  suggested  that  such 
representations  should  relate  to  the  following  possible 
conclusion  and  possible  recommendation: 
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"Possible  Conclusions 

1.  It  would  appear  open  to  me  to  conclude  that  the 

Appeal  Board's  decision  to  deny  (the  complainant) 
Temporary  Total  Disability  Benefits  for  the  period 
July  5,  1976  to  November  8,  1976  less  time  worked 
was  unreasonable. 

Possible  Recommendation 

It  would  appear  that  it  might  be  open  to  me  to  recom- 
mend, pursuant  to  Section  22(3)  (g)  that  the  Workmen's  Com- 
pensation Board  should  revoke  its  Appeal  Board  Decision  of 
June  7,  1977  and  order  that  (the  complainant)  be  paid  Tempo- 
rary Total  Disability  Benefits  for  the  period  July  5,  1976 
to  November  8,  1976  less  time  worked,  pursuant  to  Section 
41(a)  of  The  Workmen's  Compensation  Act." 

In  a letter  dated  June  30,  1978  the  Chairman  responded 
to  our  letter  of  June  5,  1978.  The  Chairman's  response 
stated  that,  based  on  the  available  medical  evidence,  the 
Appeal  Board  Panel  had  concluded  that  the  complainant  had  no 
entitlement  to  compensation  benefits  under  The  Workmen ' s 
Compensation  Act  from  July  5,  1976  to  November  8,  1976. 

After  receiving  the  Board's  response,  this  case  was 
given  further  consideration  by  the  Ombudsman.  As  a result 
of  this  action,  the  Ombudsman  determined  that  the  appro- 
priate action  for  the  Workmen's  Compensation  Board  would 
have  been  to  implement  the  possible  recommendation  outlined 
in  his  letter  of  June  5,  1978.  Consequently,  a report 
pursuant  to  Section  22  of  The  Ombudsman  Act,  1975,  was 
submitted  to  the  Chairman  of  the  Workmen's  Compensation 
Board  with  a copy  to  the  Minister  of  Labour.  In  this  Re- 
port, the  Ombudsman  recommended,  pursuant  to  Section  22(3)  (g) 
of  The  Ombudsman  Act,  1975,  that  the  Workmen's  Compensation 
Board  should  revoke  its  decision  of  June  7,  1977  and  order 
that  the  complainant  be  paid  Temporary  Total  Benefits  from 
July  5,  1976  to  September  15,  1976  and  from  September  28, 

1976  to  November  8,  1976.  This  Report  was  dated  October  6, 
1978. 

On  November  14,  1978,  our  Office  received  a response 
from  the  Chairman  which  stated  that  the  Board  did  not  plan 
on  taking  any  steps  to  implement  the  recommendation  outlined 
in  the  Ombudsman's  Report.  The  Chairman  pointed  out  that  to 
be  eligible  for  benefits  under  Section  41  of  The  Workmen ' s 
Compensation  Act,  the  workman  must  show  a degree  of  temporary 
partial  disability  remaining  as  a result  of  the  compensable 
injury.  The  Chairman  listed  a number  of  medical  documents 
which,  in  the  Board's  opinion,  cast  doubt  regarding  any 
residual  disability  the  complainant  was  experiencing  which 
could  be  related  to  the  compensable  injury.  After  receiving 
the  Chairman's  response,  this  matter  was  given  further 
consideration  by  the  Ombudsman.  As  a result  of  this  action, 
it  was  decided  that  a copy  of  the  Ombudsman's  Report  would 
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not  be  forwarded  to  the  Premier  in  accordance  with  Section 
22(4)  of  The  Ombudsman  Act,  1975.  In  reaching  this  deci- 
sion, careful  consideration  was  given  to  the  letter  from  the 
Workmen's  Compensation  Board  of  November  14,  1978.  The 
Ombudsman  concluded  that  the  Board's  position  was  not  en- 
tirely groundless,  although  the  Ombudsman's  interpretation 
of  the  evidence  differed  from  that  of  the  Board.  The  Board 
interpreted  the  available  medical  evidence  to  indicate  that 
the  complainant  had  no  residual  degree  of  disability  whatso- 
ever. The  Ombudsman,  however,  concluded  that  the  fact  that 
the  complainant  continued  to  receive  medication  and  treat- 
ment indicated  that  he  continued  to  be  disabled  to  some 
extent . 

On  December  27,  1978,  a copy  of  the  Ombudsman's  final 
Report  was  forwarded  to  the  complainant.  In  this  letter, 
the  complainant  was  informed  that  his  case  would  be  included 
in  the  Ombudsman's  next  Report  to  the  Legislature.  This 
case  was  then  closed. 


DETAILED  SUMIA-RY  NO.  36 

The  complainant  sustained  a back  injury  while  operating 
an  air  pressure  drill  during  the  course  of  his  employment  in 
March,  1956.  The  accident  was  reported  to  the  Workmen's 
Compensation  Board  and  partial  disability  benefits  were  paid 
to  the  complainant  until  April,  1956. 

The  original  diagnosis,  made  by  the  complainant's 
company  doctor,  was  a sprained  muscle  of  the  left  lumbar 
region.  The  complainant  laid  off  work  for  six  weeks.  He 
returned  to  work  after  that  time,  but  laid  off  again  in 
February,  1957  when  pain  in  the  lower  back  became  too  severe 
for  him  to  continue  working.  Since  that  time,  the  complain- 
ant has  performed  various  light  jobs. 

In  1958  the  complainant  was  examined  by  an  orthopaedic 
surgeon  who  found  that  as  a result  of  the  accident,  the 
complainant's  back  had  become  unstable  at  the  lumbosacral 
level,  leading  to  degeneration  of  the  intervertebral  disc  at 
that  level.  The  orthopaedic  surgeon  anticipated  that  the 
complainant's  condition  would  be  slowly  progressive.  The 
orthopaedic  surgeon  noted  that  the  complainant  had  not  had 
complaints  relating  to  his  lower  back  prior  to  the  accident. 
The  complainant  claimed  further  disability  and  following  a 
Board  Hearing  in  July,  1958,  further  disability  was  allowed 
on  the  basis  of  aggravation  of  a pre-existing  degenerative 
disc  disease  from  February,  1957  to  May,  1957. 


109 


An  examination  by  another  orthopaedic  surgeon  in  1963 
revealed  that  the  complainant  was  suffering  from  mild 
degenerative  disc  disease.  The  doctor  found  that  since  the 
accident,  the  complainant  had  developed  a progressive  narrowing 
of  the  4-5  disc  space  with  apophyseal  arthritis  at  that  level. 

Another  orthopaedic  examination  took  place  in  June,  1975. 

The  doctor  observed  spasm  of  the  lumbar  paravertebral  m.uscul- 
ature  and  that  the  complainant  complained  of  tenderness  from 
pressure  to  the  left  of  the  lumbosacral  level  of  his  spine.  X- 
rays  revealed  the  presence  of  marked  degenerative  change  at  the 
L5-S1  intervertebral  disc  level  with  narrowing  of  the  disc 
space,  sclerosis  of  the  adjacent  bone  margins  and  osteophyte 
formation.  The  doctor  concluded  that  the  complainant  was 
suffering  from  lumbosacral  disc  disease  and  that  although  there 
may  be  chronic  nerve  root  entrapment,  the  deficit  on  neur- 
ological examination  was  probably  long-standing.  The  doctor 
recommended  that  the  complainant  be  fitted  for  a brace  and  that 
he  not  accept  heavy  work. 

A Hearing  before  the  Appeal  Board  of  the  Workmen's 
Compensation  Board  took  place  in  March,  1977.  The  complainant 
requested  the  Board  to  reconsider  its  decision  of  July,  1958, 
which  had  resulted  in  his  being  granted  entitlement  to  benefits 
on  the  basis  of  aggravation  of  pre-existing  degenerative  disc 
disease  for  the  period  February-May , 1957.  Recent  medical 
reports  were  submitted  to  the  Board,  supporting  the  complainant's 
contention  that  he  had  a residual  disability  as  a result  of  the 
industrial  accident  of  March,  1956.  The  Application  to 
Reconsider  the  decision  of  the  Board  was  denied  on  the  basis 
that  the  recent  medical  reports  were  supportive  of  deterioration 
of  a pre-existing  condition,  but  not  supportive  of  disability 
related  to  the  compensable  aggravation. 

In  July,  1977,  the  complainant  wrote  to  us  to  register  a 
complaint  against  the  Workmen's  Compensation  Board.  It  was  his 
contention  that  his  continuing  back  disability  was  related  to 
his  industrial  accident  of  March,  1956,  and  that,  therefore, 
he  was  entitled  to  further  disability  benefits. 

Pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975,  we 
notified  the  Chairman  of  the  Workmen's  Compensation  Board  by 
letter  dated  August  12,  1977  of  our  intention  to  investigate 
this  complaint. 

Upon  receipt  of  the  photocopy  of  the  Board's  file  in 
relation  to  this  complaint,  the  history  of  the  complainant's 
claim  with  the  Workmen's  Compensation  Board  was  thoroughly 
reviewed. 

A careful  study  of  the  medical  evidence  contained  in  the 
Board's  file  indicated  that  one  of  the  attending  orthopaedic 
surgeons  reported  in  1958  that  as  a result  of  his  accident,  the 
complainant's  lower  back  had  become  unstable  at  the  lumbosacral 
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level,  leading  to  the  degeneration  of  the  intervertebral 
disc  at  that  level.  It  was  also  noted  that  another  ortho- 
paedic surgeon  reported  in  September,  1963  that  the  com- 
plainant's injury  had  probably  accelerated  and  aggravated 
any  lesion  which  may  have  been  present  before  the  injury  and 
that  the  original  injury  appeared  to  have  resulted  in  a 
prolapsed  intervertebral  disc  at  the  L5-S1  level  as  a result 
of  which  a marked  degenerative  condition  with  apophyseal 
arthritis  was  produced. 

Accordingly,  letters  were  sent  to  the  Chairman  of  the 
Workmen's  Compensation  Board,  setting  forth  the  following 
"Possible  Conclusions": 

"POSSIBLE  CONCLUSIONS 

(1)  "It  is  possible  for  me  to  conclude  that  the  Appeal 

Board  acted  unreasonably  in  rejecting  [the  com- 
plainant's] contention  that  his  continuing  back 
disability  is  related  to  his  accident  of  March  13, 
1956.  It  is  my  opinion  that  this  contention  may 
be  supported  by  the  following: 

(i)  "A  medical  report  from  [the  complainant's] 
treating  orthopaedic  surgeon  in  1958  which  stated 
that  as  a result  of  his  accident,  [the  complain- 
ant's] lower  back  had  become  unstable  at  the 
lumbosacral  level,  leading  to  the  degeneration  of 
the  intervertebral  disc  at  that  level.  The  surgeon 
also  expressed  the  view  that  [the  complainant]  was 
not  physically  able  to  engage  in  heavy  work. 

(ii)  "A  medical  report  from  another  orthopaedic 
surgeon  dated  September  30,  1963  which  stated  that 
[the  complaintant ' s]  injury  probably  accelerated 
and  aggravated  any  lesion  which  may  have  been 
present  before  the  injury  and  that  the  original 
injury  would  appear  to  have  resulted  in  a pro- 
lapsed intervertebral  disc  at  the  L-5  S-1  level  as 
a result  of  which  a marked  degenerative  condition 
with  apophyseal  arthritis  was  produced. 

(2)  "It  is  open  to  me  to  conclude  that  although  medical 

opinion  confirms  that  [the  complainant]  is  suffer- 
ing from  degenerative  disc  disease,  the  fact  that 
the  degenerative  process  was  permanently  aggra- 
vated by  his  accident  does  not  appear  to  have  been 
taken  into  consideration  by  the  Board." 

We  included  the  following  "Possible  Recommendation": 
"POSSIBLE  RECOMMENDATION 

It  is  possible  for  me  to  recommend  that  the  Appeal 
Board  should  revoke  its  decision  of  July  11,  1977  and  should 
recognize  [the  complainant's]  claim  for  a permanent  disabil- 
ity award  retroactive  to  the  date  on  which  the  accident 
occurred . " 


Ill  - 


The  Chairman  of  the  Workman's  Compensation  Board  made 
representations  by  letter  dated  June  30,  1978.  In  that 
letter,  the  Chairman  advised  us  as  follows: 

"The  Appeal  Board  panel  has  considered  all  the 
available  information  and  notes  that  [the 
complainant's]  claim  for  compensation  benefits 
in  1956  and  1957  was  allowed  on  the  basis  of  an 
aggravation  of  a degenerative  process  in  his 
spine  which  had  anti-dated  (sic)  his  original 
accident . 

"The  medical  report  from  the  orthopaedic  surgeon 
in  1958  referred  to  in  your  letter  included  X-ray 
findings  of  March  13,  1956,  the  day  of  the  accident 
indicative  of  the  degenerative  process  and  that 
information  was  reinforced  when  the  specialist  gave 
evidence  before  the  Board  in  a hearing  on  July  3,  1958. 

"The  Appeal  Board  panel  and  the  Board  are  satisfied 
that  there  is  no  significant  medical  information 
that  would  demonstrate  that  the  compensable 
accident  of  March  13,  1956  accelerated  or  sig- 
nicantly  aggravated  the  development  of  [the  complain- 
ant's] degenerative  disc  disease. 

"The  Appeal  Board  panel  and  the  Board  consequently 
can  see  no  reason  to  alter  the  decision  in  this 
matter. " 

The  complainant's  former  employer  advised  us  by  letter 
dated  June  22,  1978  that  they  did  not  wish  to  comment  on  the 
Ombudsman's  possible  conclusions  and  possible  recommendation. 

After  giving  full  consideration  to  the  representations 
and  comments  of  the  Board  respecting  our  recommendation  that 
the  Appeal  Board  revoke  its  decision  of  July,  1977  and 
recognize  the  complainant's  claim  for  a Permanent  Disability 
Award  retroactive  to  the  date  on  which  the  accident  occurred, 
we  reached  the  conclusion,  pursuant  to  Section  22  of  The 
Ombudsman  Act,  1975,  that  the  Board's  refusal  to  grant  a 
Permanent  Disability  Award  to  the  complainant  was  "unrea- 
sonable . " Accordingly,  we  recommended,  pursuant  to  Section 
22(3) (g)  of  The  Ombudsman  Act,  1975  that  the  decision  of  the 
Workmen's  Compensation  Board  be  revoked  and  that  the  complainant 
be  awarded  a Permanent  Partial  Disability  Award  retroactive  to 
the  date  on  which  the  accident  occurred  in  recognition  of  his 
ongoing  back  disability.  This  recommendation  was  forwarded  to 
the  Workmen's  Compensation  Board  and  a copy  sent  to  the 
Minister  of  Labour  on  September  28,  1978.  The  Chairman 
responded  by  letter  dated  October  25,  1978  that,  having 
considered  the  report  and  recommendation  of  the  Ombudsman,  the 
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Appeal  Board  Panel  and  the  Board  did  not  propose  to  take  any 
steps  to  give  effect  to  our  recommendation  as  the  Board's 
position  on  the  matter  remained  as  set  forth  in  its  response  to 
our  letter  pursuant  to  Section  19(3)  of  The  Ombudsman  Act^  1975. 
Accordingly,  on  December  20,  1978,  a copy  of  our  report  and 
recommendation  was  forwarded  to  the  Premier,  pursuant  to 
Sections  22(4)  and  22(5)  of  The  Ombudsman  Act,  1975. 


DETAILED  SUMTIARY  NO.  37 


In  1958,  the  complainant,  while  working,  was  inspecting  an 
elevated  truck  tire  when  it  fell,  knocking  him  to  the  ground. 
The  original  diagnosis  was  a bruise  to  the  right  sacroiliac 
with  tenderness  and  swelling  of  the  bone.  Full  compensation 
benefits  were  paid  for  approximately  five  days  when  the 
complainant  returned  to  work.  Back  and  leg  pain  persisted 
however,  and  in  April,  1960,  a herniated  disc  in  the  lower 
spine  was  diagnosed.  A Harris  back  brace  was  prescribed  and 
with  the  assistance  of  the  brace,  the  complainant  was  able  to 
remain  at  work  in  spite  of  his  back  and  leg  pain.  The  worker 
has  worn  a brace  off  and  on  since  1959  and  the  Board  has, 
throughout,  underwritten  the  cost  of  supplying  and  repairing 
various  braces.  This  arrangement  continued.  The  Board  did  not 
however  award  the  employee  a pension  for  his  back  injury. 

In  1969,  while  employed  as  a working  manager,  the  employee 
was  lifting  a tire  up  on  an  air  lift  when  the  tire  overbalanced 
and  fell,  striking  him  on  the  head.  Entitlement  for  the 
resulting  neck  injury  was  granted  on  an  aggravation  basis  and 
in  September,  1970  a cervical  fusion  was  required.  After  many 
assessments  by  the  Pensions  Medical  Branch,  the  injured 
employee  was  awarded  a 17%  Permanent  Disability  Award  for  his 
1969  accident,  15%  for  the  neck  disability  and  2%  for  a 
shoulder  disability  which  was  found  to  be  related  to  this 
accident. 

The  injured  employee  was  dissatisfied  with  the  level  of 
his  pension  and  pursued  his  claim  for  increased  benefits  to  the 
Appeal  Board.  The  Appeal  Board,  after  hearing  all  of  the 
evidence,  ruled  that  there  was  no  evidence  to  show  a greater 
disability  than  that  recognized  by  the  17%  Permanent  Partial 
Disability  Award. 

The  employee  approached  his  M.P.P.  with  his  complaint 
against  the  Workmen's  Compensation  Board,  who  brought  it  to 
the  Ombudsman's  attention  in  January,  1977.  The  investigation 
could  not,  however,  be  commenced  until  the  Appeal  Board  had 
disposed  of  a request  by  the  M.P.P.  for  reconsideration  of  its 
decision  dated  December  30,  1976.  The  Appeal  Board  denied  this 
request  in  a decision  dated  May  4,  1977. 
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As  it  was  clear  that  the  employee  had  exhausted  all 
avenues  of  appeal  the  complaint  was  within  the  jurisdiction  of 
the  Ombudsman  to  investigate.  Accordingly,  Mr.  Michael  Starr, 
Chairman  of  the  Workmen's  Compensation  Board,  was  advised  in 
accordance  with  The  Ombudsman  Act,  1975,  of  the  Ombudsman's 
intention  to  investigate  the  complaint  by  letter  dated  February 
4,  1977,  in  which  the  employee's  contention  was  summarized  as 
follows : 

"He  contends  that  his  present  permanent  disability 
awards  do  not  adequately  compensate  him  for  the 
residual  disability  caused  by  his  compensable 
accidents  on  October  9,  1958,  and  July  25,  1969." 

After  the  request  for  reconsideration  had  been  denied,  the 
Board  supplied  this  Office  with  complete  copies  of  its  files  on 
these  claims.  The  complaint  was  investigated  by  members  of  our 
investigative  staff  who  both  reviewed  the  Board's  files  and 
obtained  additional  information  from  the  complainant  and  his 
doctors. 

In  respect  to  the  worker's  claim  for  increased  permanent 
disability  awards  for  his  neck  and  shoulder  disabilities,  the 
Ombudsman  formed  the  opinion  early  on  in  the  investigation  that 
the  Appeal  Board's  decision  in  this  connection  could  not  be 
described  as  "unreasonable,  unjust,  oppressive  or  improperly 
discriminatory*"  The  ratings  assigned  to  the  neck  and  shoulder 
disabilities  were  in  keeping  with  the  rating  schedule  author- 
ized by  Section  42(3)  of  The  Workmen's  Compensation  Act  and  the 
available  medical  evidence. 

However,  with  regard  to  the  employee's  claim  for  a 
retroactive  Permanent  Disability  Award  for  his  1958  back 
injury,  the  Ombudsman  formed  the  view  that  it  had  failed  to 
fully  consider  this  claim.  The  Ombudsman  noted  that  the 
worker's  representative  had  clearly  indicated  to  the  Appeal 
Board  that  she  was  requesting  such  an  award  on  the  worker's 
behalf  and  that  the  employee  advised  the  Appeal  Board  that  he 
has  been  wearing  a Harris  back  brace  since  1959  to  relieve  pain 
in  his  leg  and  back.  However,  the  Ombudsman  noted  that  there 
was  no  specific  finding  on  this  issue  in  the  Appeal  Board's 
decision.  The  Ombudsman  also  noted  that  the  Appeal  Board 
decision  appeared  to  ignore  two  facts  which  he  regarded  as 
significant: 

(1)  that  since  1959,  the  Workmen's  Compensation  Board  has 
underwritten  the  cost  of  supplying  and  repairing  the 
employee's  numerous  Harris  braces; 

(2)  that  there  is  medical  evidence  on  file  indicating  that 
the  employee's  1958  injury  developed  into  a herniated  4th 
disc. 
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The  Ombudsman  reported  this  possible  conclusion  along 
with  the  possible  recommendation  that  the  Appeal  Board 
reconsider  this  part  of  their  decision  to  Mr.  Starr  in  a 
letter  written  pursuant  to  Section  19(3)  of  The  Ombudsman  Act, 
1975  and  dated  January  6,  1978. 

Mr.  Starr  responded  to  the  Ombudsman's  letter  of  January 
6,  1978,  by  letter  dated  February  8,  1978.  The  Ombudsman 
carefully  considered  the  representations  made  by  the  Board 
therein  and  came  to  the  conclusion  that  they  did  not  per- 
suade him  that  the  Appeal  Board's  decision  of  December  30, 

1976,  was  not,  in  part,  unreasonable.  The  Ombudsman  was  of 
the  opinion  that  none  of  the  medical  reports  cited  by  Mr. 

Starr  was  inconsistent  with  the  original  prognosis  given  by 
the  complainant's  orthopaedic  surgeon  in  his  report  dated 
April  28,  1960;  this  doctor  stated  therein: 

"I  would  feel  this  man  should  be  listed  as  not 
entirely  out  of  the  woods,  that  the  impression  he 
has  a herniated  disc  is  more  or  less  clinically 
reinforced  now  and  that  we  recognize  that  he  may 
in  the  future  return  to  greater  or  less  flare-ups 
of  his  trouble  but  that  these  should  respond 
fairly  well  to  conservative  therapy." 

The  various  medical  reports  since  1960  indicate  that 
the  employee,  through  the  use  of  a Harris  back  brace,  managed 
to  keep  his  back  disability  under  control,  but,  in  the 
Ombudsman's  opinion,  these  reports  did  not  indicate  that  the 
injured  worker  had  no  lower  back  disability  whatsoever.  Yet 
the  Ombudsman  noted  that  the  Board  had  underwritten  the  cost 
of  supplying  and  repairing  numerous  Harris  braces.  The 
Ombudsman  further  noted  that  the  Board  has,  since  July, 

1976,  paid  the  employee  under  Section  51(3) (b)  of  The  Workmen ' s 
Compensation  Act  for  the  damage  caused  to  his  cltohing  by 
the  wearing  of  a Harris  back  brace.  Section  51(3) (b)  makes 
it  clear  that  this  clothing  allowance  is  only  available  to 
injured  workers  whose  clothing  is  "damaged  by  reason  of  the 
wearing  of  a lower  limb  prosthesis  or  a back  brace  for  a 
permanent  back  disability  or  a permanent  leg  brace." 

After  completing  his  investigation  the  Ombudsman  re- 
ported the  following  conclusion  and  recommendation  to  the 
Board  on  October  6,  1978. 

"In  short,  I am  of  the  opinion  that  the  Board's  posi- 
tion in  this  matter  is  too  illogical  and  internally  incon- 
sistent to  be  considered  reasonable  and  that  the  Appeal 
Board's  decision  of  December  20,  1976,  can  therefore,  be 
described  as  "unreasonable"  within  the  meaning  of  Section 
22(1) (b)  of  The  Ombudsman  Act. 
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I therefore  recommend  pursuant  to  Section  22(3)  (g)  of 
The  Ombudsman  Act  that  the  Appeal  Board  revoke  its  decision 
of  December  30,  1976,  and  grant  [the  complainant]  a permanent 
partial  disability  pension  for  the  disability  caused  by  his 
October,  1958,  back  injury." 

The  Workmen's  Compensation  Board  responded  by  letter 
dated  October  26,  1978.  Its  response  read  in  part: 

"It  is  the  opinion  of  the  Appeal  Board  panel  that 
the  medical  reports  subsequent  to  [the  complain- 
ant's orthopaedic  surgeon]  of  April  28th,  1960,  do 
not  demonstrate  that  [the  complainant]  had  any 
significant  low  back  disability.  This  opinion  is 
supported  by  the  reports  of  (June  3rd,  1970) , when 
he  stated  'Up  until  this  time  he  continues  to 
experience  the  occasional  twinge  of  lumbosacral 
distress  but  he  can  live  around  it  and  it  has  not 
been  much  of  a disability  to  him  at  the  present 
time',  and  of  [orthopaedic  surgeon]  (January  9th, 
1973) , 'Some  years  ago  he  had  a low  back  injury 
treated  by  [the  complainant's  orthopaedic  sur- 
geon] with  a Harris  brace.  He  wore  it  three 
years.  His  back  has  been  alright  since',  and  by 
the  successive  findings  at  pension  review  under 
claim  [#  ] on  February  4,  1976  and  June  4, 

1976  that  there  was  no  significant  low  back  disa- 
bility . 

Finally,  [neuro-psychiatrist]  having  examined  the 
complainant  on  November  4th,  1976  reported  to  the 
Board  that  the  complainant  'described  low  back 
pain;  this  is  'not  bad  with  the  brace'  but  he  'has 
to  be  careful'  and  he  always  wears  the  brace  or 
takes  it  with  him.'  Relative  to  the  complainant's 
low  back,  [the  neuro-psychiatrist]  stated  'back 
movements  are  full  and  there  is  no  neurologic 
abnormality. ' 

The  Board  has  under  particular  circumstances 
supplied  and  maintained  the  repair  of  a back  brace 
for  an  injured  employee  with  no  assessable  partial 
disability  to  help  maintain  him  at  work  and  mini- 
mize the  danger  of  further  aggravations.  The 
Appeal  Board  panel  notes  that  the  clothing  allow- 
ance under  Section  51(3) (b)  was  granted  under 
claim  [#]  where  a pension  was  awarded  for  cervical 
problems,  and  the  grant  of  clothing  allowance 
would  appear  to  have  been  an  administrative  error. 

The  Appeal  Board  panel  is  satisfied  that  the 
preponderance  of  medical  opinion  does  not  support 
the  proposition  that  [the  complainant]  has  a 
permanent  low  back  disability  which  would  warrant 
any  permanent  partial  disability  award. 
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The  Appeal  Board  panel,  having  considered  the 
recommendation  of  the  Ombudsman,  does  not  accept 
that  its  decision  of  December  30th,  1976  was 
illogical  and  internally  inconsistent. 

The  Appeal  Board  panel  and  the  Board  sees  no 
reason  to  revoke  that  decision  and  grant  [the 
complainant]  a permanent  partial  disability  pen- 
sion for  back  disability  related  to  his  accident 
of  October  1958." 

After  considering  the  Board's  response  the  Temporary 
Ombudsman  determined  that  the  Board's  response  was  not 
adequate  or  appropriate.  Accordingly,  copies  of  the  Ombuds- 
man's Report  and  Recommendation  and  the  Board's  response 
were  sent  to  the  Premier  on  December  19,  1978.  The  Premier 
acknowledged  receipt  of  the  Ombudsman's  Recommendation.  The 
complainant  was  advised  of  the  results  of  our  investigation 
and  the  file  was  closed. 

DETAILED  SUMMARY  NO.  38 


The  complainant  was  involved  in  a motor  vehicle  acci- 
dent while  in  the  course  of  his  employment  in  December, 

1969.  At  the  moment  of  impact,  the  gas  tank  exploded  just 
behind  the  seat  which  the  worker  occupied,  although  the  gas 
did  not  catch  fire.  The  worker  was  knocked  unconscious  for 
a brief  period  of  time.  He  was  attended  by  his  family 
physician  that  day  and  his  injuries  were  diagnosed  as  a 
sprain  to  the  lumbar  and  cervical  spine,  contusion  to  the 
lower  ribs  and  sprain  to  the  left  shoulder  girdle.  The 
complainant  was  57  years  old  at  the  time. 

The  Workmen's  Compensation  Board  allowed  the  claim  and 
paid  Temporary  Total  Benefits  from  the  date  of  accident 
until  January  27,  1971,  at  which  time  his  benefits  were 
reduced  by  50%  to  June  4,  1971.  The  worker  was  examined  for 
a pensions  rating  on  June  4,  1971;  however,  because  the 
Pensions  Medical  Officer  was  of  the  opinion  that  there  were 
only  limited  indications  of  a remaining  physical  disability 
the  complainant  was  not  considered  to  be  entitled  to  a 
Permanent  Disability  Pension. 

The  complainant  was  of  the  opinion  that  he  continued  to 
be  disabled  as  a result  of  his  accident  at  work  beyond  June 
4,  1971.  He,  therefore,  appealed  the  termination  of  his 
benefits.  The  Appeal  Board  determined  after  the  appointment 
of  a medical  referee  that  there  was  no  relationship  between 
the  worker's  ongoing  physical  or  neurotic  conditions  and  his 
work  accident.  The  complainant's  claim  for  further  benefits 
beyond  June,  1971  was  denied. 

In  June,  1976  the  complainant  wrote  to  our  Office 
registering  a complaint  against  the  decision  of  the  Appeal 
Board.  As  it  was  clear  that  the  complainant  had  exhuasted 
the  available  appeals,  Mr.  Starr,  Chairman  of  the  WCB  was 
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notified  of  our  intention  to  investigate.  The  Board  pro- 
vided our  Office  with  a photocopy  of  the  entire  file  and  the 
complaint  was  assigned  to  a member  of  our  investigative 
staff.  Our  investigation  revealed  the  following  information. 

The  complainant  worked  in  the  construction  industry  for 
the  same  employer  for  31  years  prior  to  his  accident.  He 
suffered  an  earlier  compensable  accident  in  August,  1943 
when  he  was  struck  by  flying  cement  while  dynamiting  a wall; 
he  sustained  a laceration  to  the  head  with  concussion  and  a 
compound,  comminuted  fracture  of  his  left  middle  finger.  He 
was  hospitalized  until  October,  1943.  In  December,  1943,  he 
was  referred  to  a psychiatrist,  with  continued  complaints  of 
dizziness,  headaches,  and  fatigue.  The  psychiatrist  felt 
there  was  some  vasomotor  instability,  although  he  suggested 
that  the  claimant  return  to  modified  employment.  The  work- 
er's complaint  continued  for  another  year-and-a-half , when 
he  was  reviewed  again  by  the  psychiatrist  in  March,  1945. 

The  doctor  was  not  impressed  with  the  symptoms  and  he  re- 
ported that  the  examination  was  negative  for  physical  find- 
ings. He  questioned  the  sincerity  of  the  worker's  symptoms 
and  felt  he  had  recovered  from  his  accident.  In  April, 

1945,  the  worker  was  awarded  a 3%  lump  sum  pension  for 
limitation  of  movement  of  the  left  middle  finger  and  resid- 
ual headaches.  In  1956  and  1957,  the  claimant  reported 
further  symptoms  of  headaches,  dizziness,  and  nausea  to 
another  doctor.  However,  this  doctor  could  find  no  evidence 
of  intra-cranial  pathology.  This  physician  indicated  that 
despite  repeated  assurance,  the  worker  remained  convinced 
that  he  still  suffered  from  the  effects  of  his  1943  accident. 

Between  1956  and  his  1969  accident,  the  worker  had  no 
problems  with  his  health,  other  than  the  common  minor  res- 
piratory infections,  et  cetera.  However,  from  the  date  of 
that  accident  up  to  the  present,  he  has  consistently  com- 
plained of  left-sided  abdominal  pain  extending  into  his 
chest,  pain  in  his  back,  shoulder  and  neck,  nausea  upon 
physicial  exertion,  and  an  inability  to  work.  The  man  has 
not  returned  to  work  since  his  accident  in  1969. 

A review  of  the  medical  history  subsequent  to  his 
accident  of  December,  1969  indicates  that  x-rays  taken  on 
the  day  of  the  accident  revealed  degenerative  changes  present 
in  his  lumbar  spine.  There  was  no  evidence  of  any  fracture. 
The  family  physician  reported  that  his  disc  spaces  were 
fairly  well  preserved,  apart  from  L-5,  S-1,  which  showed 
some  slight  narrowing. 

The  family  physician  who  treated  the  man  since  1948 
wrote  to  the  Board  in  July,  1973.  It  was  the  doctor's 
opinion  that  the  worker  has  no  physical  complaints  what- 
soever other  than  minor  problems  such  as  respiratory  in- 
fections. He  informed  the  Board  that  the  worker's  disa- 
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bility  dated  from  the  time  of  the  accident  with  persistent 
neck  pain,  pain  in  the  left  arm,  left  chest  and  abdomen.  He 
also  noted  subjective  symptoms  of  nausea  on  exertion  which 
have  contributed  to  his  inability  to  work  since  the  acci- 
dent. It  was  the  physician's  opinion  that  all  these  prob- 
lems have  produced  total  disability  with  regard  to  work 
since  the  accident. 

The  report  of  a neuro-psychiatrist  who  was  appointed  as 
a medical  referee  by  the  Appeal  Board  was  of  the  opinion 
that  there  was  no  evidence  of  any  permanent  physical  disa- 
bility resulting  from  the  accident  at  work.  This  physician 
was  of  the  opinion  that  the  degenerative  changes  in  the 
worker's  cervical,  dorsal  and  lumbar  spine  as  well  as  his 
shoulder  and  right  hip,  are  related  to  his  age  rather  than 
to  his  accident.  From  a psychological  point  of  view,  the 
doctor  stated  that  the  worker  was  suffering  from  a form  of 
post- traumatic  neurosis  with  multiple  somatic  aches,  ready 
fatigue,  dizziness,  headaches  and  inability  to  work.  How- 
ever, in  the  physician's  opinion,  this  was  not  related  to 
any  physical  or  psychological  trauma  suffered  as  a result  of 
the  accident.  He  indicated  that  he  felt  it  was  very  signi- 
ficant that  the  worker  developed  similar  symptoms  at  the 
time  of  an  earlier  accident  in  1943,  and  that  a neurological 
assessment  at  that  time  led  to  a conclusion  that  he  was 
suffering  from  a "constitutional  weakness." 

As  part  of  our  investigation,  the  neuro-psychiatrist 
was  questioned  regarding  his  diagnosis  of  post-traumatic 
neurosis.  We  had  some  difficulty  understanding  this  diag- 
nosis because  the  term  'post-traumatic  neurosis'  seems,  by 
definition,  to  imply  that  the  complainant's  neurosis  was 
related  to  the  trauma  of  his  accident.  The  doctor  explained 
that  the  term  'post-traumatic  neurosis'  was  rather  mislead- 
ing in  the  context  of  this  case.  He  stated  that  he  had  used 
the  term  because  it  was  a conventional  one  describing  a 
reaction  after  a particular  event.  However,  in  this  case, 
he  explained,  the  term  refers  to  a relationship  in  time 
rather  than  to  a causal  relationship;  that  is,  the  claimant 
exhibited  a change  in  his  behaviour  from  the  time  of  his 
accident.  He  stated  that  in  post-traumatic  neurosis  of  the 
type  from  which  this  worker  suffers,  the  accident  is  not 
really  the  specific  cause  of  the  neurosis.  Usually  in  these 
cases,  the  person  is  pre-disposed  to  collapsing  into  illness 
and  the  triggering  event  is  almost  irrelevant.  There  are 
usually  many  factors  which  contribute  to  this  type  of 
collapse  such  as,  dissatisfaction  with  one's  job,  dependency 
needs,  or  an  unhappy  homelife.  In  this  case,  the  worker's 
neurosis  is  related  to  his  accident  only  in  terms  of  timing 
and  not  in  terms  of  trauma. 
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Because  the  neuro-psychiatrist  and  the  Board’s  doctors 
disagreed  completely  with  the  worker's  own  family  physician, 
this  office  arranged  to  have  the  man  re-assessed  by  another 
psychiatrist.  Our  consultant  placed  less  emphasis  than  the 
medical  referee  on  the  concept  that  the  worker  had  a constit- 
utional instability  which  caused  him  to  be  predisposed  to 
compensation  neurosis.  In  the  opinion  of  our  physician  the 
worker's  injury  was  a precipitating  and  an  important  factor 
in  the  development  of  his  present  condition.  Our  consultant 
reported  that  in  conjunction  with  the  worker's  father-in- 
law's  death  (the  father-in-law  having  passed  away  approxi- 
mately one  month  after  the  accident  and  the  father-in-law 
having  been  the  employer  for  the  last  31  years) , his  age, 
and  his  frustration  over  what  he  saw  as  society's  unwilling- 
ness to  help  him,  there  was  little  doubt  in  his  mind  that 
the  claimant  would  not  be  in  his  present  situation  if  not 
for  the  accident.  The  doctor  did  not  feel  that  a similar, 
non-compensable  injury,  would  have  left  him  with  the  same 
problem.  It  was,  unfortunately,  difficult  to  say  that  the 
injury  was  the  major  factor;  it  was  one  of  a number,  again 
the  loss  of  his  father-in-law  being  of  great  importance. 

This  psychiatrist  did  not  think  that  the  worker's  person- 
ality configuration  or  constitution  predisposed  him  in  a 
major  way  to  his  present  problem. 

During  the  course  of  the  investigation,  the  Ombudsman 
formed  the  view  that  it  was  open  to  him  to  conclude  that  the 
Appeal  Board's  refusal  to  recognize  any  relationship  between 
the  ongoing  post- traumatic  neurosis  and  the  industrial 
accident  of  December  19,  1969  and  its  consequent  denial  of 
entitlement  to  a Permanent  Disability  Pension  was  unreason- 
able. In  particular,  he  noted  that  it  had  been  clearly 
established  from  the  information  on  file  submitted  by  the 
family  physician  and  the  medical  referee  that  the  manifest- 
ation of  the  disabling  symptoms  developed  immediately  fol- 
lowing the  compensable  accident.  The  Ombudsman  noted  that 
the  worker's  complaints  since  his  1969  accident,  as  reported 
by  his  treating  physicians,  have  been  extremely  consistent. 
The  Ombudsman  then  came  to  the  tentative  conclusion  that 
there  is  a causal  relationship  between  the  complainant's 
compensable  accident  and  his  present,  primarily  psycholog- 
ical, disability. 

In  a letter  dated  January  6,  1978,  the  Ombudsman  sub- 
mitted a possible  recommendation  to  Mr.  Starr  which  stated 
that  he  was  of  the  opinion,  based  on  the  investigation  thus 
far,  that  the  Appeal  Board  should  reconsider  its  decision  in 
light  of  our  consultant's  recent  detailed  report,  and  that 
this  reconsideration  should  be  carried  out  with  a view  to 
granting  the  worker  entitlement  to  a Permanent  Disability 
Award  on  the  basis  that  his  compensable  accident  was  a 
significant  factor  in  triggering  the  immediate  and  continu- 
ing development  of  his  present  disability,  diagnosed  as 
post- traumatic  neurosis.  The  Ombudsman  also  made  the  possi- 
ble recommendation  that  any  award  should  be  made  retroactive 
to  June  4,  1971  when  temporary  benefits  were  terminated. 
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Because,  in  the  Ombudsman's  view,  the  Workmen's  Compen- 
sation Board  and  the  employer  at  the  time  of  the  accident,  might 
be  "adversely  affected"  by  the  possible  conclusion  and  recom- 
mendation, the  Board  and  the  employer  were  afforded  the 
opportunity  to  make  representations  respecting  the  possible 
adverse  report  pursuant  to  Section  19(3)  of  The  Ombudsman  Act. 
Representations  were  received  on  behalf  of  the  Board  by 
letter  dated  February  7,  1978  and  on  behalf  of  the  employer, 
verbally  on  February  24,  1978.  Briefly,  the  employer  stated 
that  the  worker  had  not  been  dealt  with  fairly  by  the  Work- 
men's Compensation  Board  and  that  the  company  had  no  objec- 
tions to  the  implementation  of  the  possible  recommendation. 

Mr.  Starr's  response,  on  behalf  of  the  Board,  reads  as 
follows : 

"The  following  constitutes  the  response  of  the 
Appeal  Board  panel  and  of  the  Board  to  your 
Section  19(3)  letter  of  January  6th,  1978. 

1.  The  Board  decision  being  questioned  followed  the 
hearing  of  October  7th,  1971,  from  which  there 
was  an  Interim  Decision  which  appointed  a Med- 
ical Referee  under  the  provisions  of  Section  22(2) 
of  The  Workmen's  Compensation  Act. 

2.  The  Medical  Referee  appointed  under  the  authority 

of  that  section  concluded  that:  "I  would  relate  the 

post-traumatic  neurosis  to  his  underlying  person- 
ality and  tendency  to  overreaction  and  hypochon- 
driasis rather  than  to  any  physical  or  psycholog- 
ical trauma  suffered  at  the  time  of  the  accident. 

It  is  significant  that  similar  symptoms  were  re- 
corded after  an  earlier  accident  in  1943,  and 
a neurological  consultation  also  led  to  a some- 
what similar  conclusion,  namely  of  'constitutional' 
weakness . " 

3.  Under  the  provisions  of  Section  22(2)  of  the  Act, 
the  Medical  Referee's  certificate  is  conclusive 
as  to  the  matters  certified  unless  the  Board 
otherwise  directs.  The  Board  did  not  so  direct 
in  this  case  but  accepted  the  report  as  conclu- 
sive . 

4.  Where  the  Board  has  accepted  the  Medical  Referee's 
report  as  the  basis  of  a decision  it  has  consist- 
ently refused  to  re-consider  such  decision  in  the 
absence  of  significant  new  factual  information. 

5.  The  Appeal  Board  panel  has  carefully  considered 
your  Section  19(3)  letter  and  concludes  that 
(your  psychiatrist's)  report  was  based  on  the 
same  information  that  was  available  to  the  Appeal 
Board  and  to  the  Medical  Referee.  (This  doctor's) 
report  constitutes  another  opinion  on  the  case 
without  any  further  significant  new  factual  inform- 
ation . 
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In  these  circumstances,  the  Appeal  Board  panel  and 
the  Board  are  not  prepared  to  implement  your 
possible  recommendation  having  regard  to  the 
report  of  the  Medical  Referee  which  is  conclusive 
under  Section  22(2)  of  the  Act." 

Following  receipt  of  the  Board's  response  we  carefully 
reviewed  reports  of  both  psychiatrists,  and  the  Medical 
Referee  emphasized  the  worker's  "underlying  personality", 
specifically,  his  "constitutional  weakness"  or  predisposi- 
tion to  "collapse  into  illness."  This  doctor  found  support 
for  this  view  in  the  early  psychiatric  report  of  1943  in 
which  similar  symptoms  were  cited.  The  psychiatrist  re- 
tained by  our  Office,  on  the  other  hand,  acknowledged  the 
problems  the  worker  had  following  his  1943  compensable 
accident  but  emphasized  that,  were  it  not  for  the  injuries 
sustained  in  December,  1969,  he  would  not  be  in  his  present 
situation.  He  supported  this  view  by  reference  to  his  own 
observations  of  the  man  from  which  he  concluded  that  the 
injured  worker  had  no  personality  configuration  of  the  sort 
that  would  make  him  any  more  or  less  susceptible  to  post- 
traumatic  neurosis,  and  by  reference  to  the  reports  of  the 
family  physician,  which  stressed  that  the  man  was  a produc- 
tive member  of  the  labour  force  without  complaint  from  1957 
to  1969. 

Having  considered  the  results  of  our  investigation, 
including  the  representations  made  by  the  Board,  the  Ombuds- 
man reached  the  conclusion  that  the  Appeal  Board's  refusal 
to  regard  the  report  of  our  consultant  dated  September  30, 
1977  as  sufficient  cause  to  reconsider  its  decision  of 
December  15,  1971  was  unreasonable  within  the  meaning  of 
Section  22(1) (b)  of  The  Ombudsman  Act.  The  Ombudsman  stated 
that  Medical  Referee's  certificate  and  opinions  in  this 
matter  have  been  accepted  by  the  Appeal  Board  as  conclusive 
pursuant  to  Section  22(2)  of  The  Workmen's  Compensation  Act, 
but  he  failed  to  see  why  the  Appeal  Board  could  not  exercise 
its  discretion  under  that  section  and  direct  that  Medical 
Referee's  certificate  and  opinions  cease  to  be  regarded  as 
conclusive.  The  Ombudsman  was  also  not  persuaded  that  the 
absence  of  what  the  Board  has  called  "further  significant 
new  factual  information"  is  adequate  reason  for  its  refusal 
to  so  exercise  its  discretion;  it  was  his  opinion  that  the 
Board's  policy  in  this  connection  conflicts  with  the  Board's 
policy  of  extending  to  the  injured  worker  the  benefit  of 
doubt  at  all  levels  of  adjudication.  He  was  of  the  opinion 
that  if  the  Appeal  Board  is  to  extend  the  benefit  of  doubt 
to  the  worker  it  must  remain  open  to  new  interpretations  of 
the  already-available  evidence  in  his  case. 

Accordingly,  a final  report  was  sent  to  the  Board  and 
Minister  of  Labour  dated  October  6,  1978  outlining  the 
following  recommendation. 
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"I  have  accordingly  determined  pursuant  to  Section 
22(1) (b)  of  The  Ombudsman  Act  that  the  Appeal  Board's 
refusal  to  reconsider  its  decision  of  December  15, 
1971  in  the  light  of  our  consultant's  report  of 
September  30,  1977  is  unreasonable.  It  is  my 
recommendation  pursuant  to  Section  22(3)  (a)  of 
The  Ombudsman  Act  that  the  Appeal  Board  should 
reconsider  its  December  15,  1971  decision  in  the 
light  of  [this]  report  with  a view  to  granting 
[the  worker]  entitlement  to  a Permanent  Disability 
Award  for  his  disability  diagnosed  as  post-traumatic 
neurosis.  Any  award  should  be  made  retroactive  to 
June  4,  1971  when  [the  worker's]  temporary  benefits 
were  terminated." 

The  Board  responded  on  November  2,  1978  and  stated: 

"The  Board  is  satisfied  that  the  application  of 
the  principle  of  benefit  of  doubt  does  not  extend 
to  new  interpretations  of  the  already-available 
evidence  which  has  been  the  subject  of  a Medical 
Referee's  certificate  and  opinion,  on  the  basis 
of  further  medical  opinion  based  on  the  same 
evidence  available  to  the  Medical  Referee,  and 
accepted  as  conclusive  by  the  Board. 

On  November  29th,  1971  the  Medical  Referee 
certified  that,  'I  would  relate  the  post- 
traumatic  neurosis  to  his  underlying  personality 
and  tendency  to  overreaction  and  hypochondriasis 
rather  than  to  any  physical  or  psychological 
trauma  suffered  at  the  time  of  the  accident.' 

The  Board  directed  that  the  Medical  Referee's 
opinion  was  conclusive  by  its  decision  of 
December  15th,  1971,  and  sees  no  reason  to 
conclude  otherwise  at  this  time." 

The  response  was  considered  and  the  Ombudsman  determined 
that  it  was  not  an  appropriate  or  adequate  response  to  our 
recommendation.  The  matter  was  then  referred  to  the  Premier 
who  acknowledged  receipt  of  the  report  of  the  Ombudsman  and 
the  response  of  the  Board. 

The  complainant  was  advised  of  the  results  of  our 
investigation  and  the  Board's  response  to  the  Ombudsman's 
recommendation.  The  file  was  then  closed. 


DETAILED  SUMMARY  NO . 39 


The  complainant  in  this  case  was  employed  as  a mixer  in 
a solvent  room  with  a chemical  firm  between  May  of  1968  and 
March  of  1971.  At  the  time  of  his  resignation  with  this 
firm,  on  March  5,  1971  the  complainant  stated  that  his 
health  had  deteriorated  to  the  point  where  he  was  no  longer 
capable  of  performing  his  job.  The  claimant  felt  that  he 
was  suffering  from  a severe  liver  dysfunction  as  a result  of 
his  employment  in  the  chemical  plant.  The  medical  evidence 
available  at  the  time  of  his  resignation  did  not  relate  the 
complainant's  liver  condition  to  the  inhalation  of  toxic 
fumes  during  his  employment. 

Following  his  resignation  from  the  chemical  plant,  the 
complainant  spent  the  next  two  years  (June,  1971  - March, 
1973)  attempting  to  rehabilitate  himself.  This  rehabilita- 
tion was  in  the  form  of  an  accounting  course  at  a college, 
and  attempts  at  selling  real  estate,  a brief  term  as  manager 
of  a variety  store,  and  finally,  a clerical  position  with 
the  government.  Due  to  continuous  deterioration  of  his 
health,  the  claimant  stated  that  he  was  forced  to  abandon 
each  of  the  mentioned  occupations,  and  in  one  instance,  only 
three  days  after  commencing  the  work. 

In  February  of  1973,  the  complainant  was  examined  by 
his  family  physician.  Recognizing  the  seriousness  of  the 
complainant's  condition,  this  physician  referred  the  com- 
plainant to  a specialist  of  Internal  Medicine.  The  special- 
ist admitted  the  complainant  to  the  hospital  for  a liver 
biopsy.  Based  on  the  liver  biopsy,  the  claimant's  condition 
was  diagnosed  as  active  chronic  hepatitis  with  early  cirr- 
hosis of  the  liver.  It  was  at  that  time  that  the  complain- 
ant filed  a complaint  to  the  Workmen's  Compensation  Board. 
The  complainant  stated  that  the  delay  in  filing  (approxi- 
mately two  years  from  terminating  his  employment  with  the 
chemical  firm)  was  a result  of  ignorance.  He  was  apparently 
under  the  impression  that  the  Board  dealt  only  with  cases 
involving  specific  industrial  accidents.  The  claimant 
stated  that  it  was,  in  fact,  the  specialist's  suggestion 
that  a claim  be  submitted  to  the  Workmen's  Compensation 
Board. 

A claim  was  submitted  to  the  Board  in  May  of  1973. 

This  claim  was  initially  denied  and  this  decision  was  con- 
firmed by  the  Review  Committee  in  June  of  1973.  The  com- 
plainant appealed  this  decision  and  further  investigation 
was  carried  out  by  the  Board.  In  November  of  1973,  an 
Appeal  Tribunal  concluded  that  the  claimant's  exposure  in 
his  employment  aggravated  a pre-existing  liver  condition  and 
that  he  had  entitlement  to  compensation  benefits  only  for 
the  period  of  such  aggravation  as  determined  from  approp- 
riate medical  reports.  It  was  not  however,  until  March  of 
1974  that  the  Board  reached  a decision  regarding  the  claim- 
ant's rate  of  disability.  At  that  time,  the  claimant  was 
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awarded  50%  Temporary  Partial  Benefits,  retroactive  to  March 
8,  1971.  The  decision  to  limit  benefits  was  appealed  by  the 
claimant  and  the  Workmen's  Compensation  Board  conducted 
still  further  medical  investigation  into  this  claim.  On 
December  10,  1974,  the  Board  ruled  that  the  complainant  was 
no  longer  entitled  to  benefits  for  an  organic  disability  but 
that  a psychological  disability  had  developed,  as  a result 
of  the  treatment  for  the  liver  dysfunction  and  therefore  a 
three-year  Provisional  Pension  would  be  granted  to  the 
complainant.  This  Provisional  Pension  awarded  in  a lump 
sum,  was  rated  at  40%  and  was  granted  from  September  15, 

1975  to  September  18,  1978.  On  June  24,  1976,  the  final 
level  of  appeal  at  the  Workmen's  Compensation  Board  ruled 
that  the  benefits  the  complainant  had  received  thus  far 
adequately  compensated  him  for  any  residual  disability  as  a 
result  of  his  employment  with  the  chemical  plant.  After 
receiving  this  adverse  decision,  the  complainant  submitted 
his  complaint  to  our  Office. 

On  July  15,  1976,  the  Chairman  of  the  Workmen's  Com- 
pensation Board  was  notified  pursuant  to  Section  19(1)  of 
The  Ombudsman  Act,  1975,  of  our  intention  to  investigate 
this  complaint.  The  investigation  of  this  complaint  involved 
interviews  with  the  complainant,  a number  of  his  former 
physicians,  and  senior  representatives  of  the  Workmen's 
Compensation  Board.  In  addition  to  these  interviews,  the 
complainant's  file  was  reviewed  in  its  entirety.  The  inves- 
tigation conducted  by  our  Office  focused  on  both  the  organic 
and  non-organic  issues  in  this  claim.  The  available  medical 
evidence  indicated  that  the  claimant's  liver  dysfunction  had 
been  the  subject  of  considerable  medical  investigation.  It 
appears  accurate  to  state  that  at  the  time  of  his  employment 
with  the  chemical  firm,  the  claimant  suffered  from  a pre- 
existing liver  condition,  specifically,  chronic  hepatitis 
combined  with  early  cirrhosis.  This  fact  had  not  been 
disputed  by  the  Workmen's  Compensation  Board.  It  also 
appeared  accurate  to  state  that  the  claimant's  liver  dys- 
function was  aggravated  as  a result  of  his  employment  with 
the  chemical  firm.  Having  awarded  benefits  accordingly,  the 
Board  did  not  appear  to  dispute  these  facts.  The  first 
issue  for  concern  was  the  extent  and  duration  of  the  claim- 
ant's organic  disability. 

Our  investigation  uncovered  a report  submitted  to  the 
Workmen's  Compensation  Board  by  the  claimant's  family  physi- 
cian, dated  November  26,  1973  which  stated  in  part  "He  is 
still  off  work  and  from  all  recent  medical  reports  on  this 
syndrome,  in  view  of  the  liver  biopsy,  the  length  of  history 
and  present  state  of  liver  dysfunction,  the  possibility  of 
recovery  is  practically  non-existent.  In  my  opinion,  all 
this  adds  up  to  the  fact  that  (the  complainant)  is  unlikely 
to  be  fit  for  employment  in  the  general  sense  of  the  word, 
in  the  foreseeable  future."  On  February  27,  1974,  a special- 
ist in  Internal  Medicine  reported  to  the  Compensation  Board 
that  "(The  complainant's)  exposure  to  the  industrial  chemi- 
cals may,  in  fact,  have  aggravated  the  liver  disease...! 
would  think  that  he  does  have  some  permanent  residual  disa- 
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bility  from  this  infection."  In  a subsequent  report  dated 
August  16,  1974,  this  same  specialist  reported  to  the  Board 
"I  do  not  think  this  man  has  severe  liver  disease;  I do  not 
think  there  is  any  evidence  that  he  has  liver  dysfunction- 
causing  symptoms . " 

The  controversy  over  the  complainant's  organic  liver 
disability  had  not,  at  the  time  of  this  writing,  been  re- 
solved. Our  investigation  indicated  that  the  complainant  is 
still  suffering  with  organic  liver  disorder.  This  informa- 
tion was  confirmed  with  the  claimant's  present  physician. 

In  a letter  to  our  Office,  dated  February  21,  1977  the 
claimant's  physician  stated  that  "He  (the  complainant)  has 
been  seen  by  me  on  several  occasions  and  repeated  liver 
dysfunction  tests  are  grossly  abnormal." 

The  second  issue  considered  in  our  investigation  con- 
cerns the  degree  of  the  complainant's  psychological  disabil- 
ity. On  June  17,  1975,  a psychiatric  report  was  submitted 
to  the  Workmen's  Compensation  Board  which  evaluated  the 
claimant's  psychiatric  state.  In  this  report,  the  psychi- 
atrist stated  that  the  claimant  was  in  a psychological 
sense,  totally  disabled  as  a result  of  the  numerous  medical 
treatments  for  a liver  dysfunction.  The  doctor  added  that 
the  complainant  had  thoroughly  convinced  himself  that  he 
suffers  from  a severe  liver  disease.  According  to  the 
doctor,  it  was  this  preoccupation  with  a liver  dysfunction 
that  was  disabling  the  claimant.  The  doctor  suggested  to 
the  Board  that  the  complainant  receive  compensation  benefits 
accordingly.  The  Board  considered  the  doctor's  report  and 
limited  awards  to  a three-year  50%  Provisional  Pension.  The 
complainant  was  never  personally  examined  by  any  other 
psychiatrist . 

Following  a careful  review  of  the  Board's  file,  the 
Ombudsman  formed  the  tentative  conclusion  that  the  Workmen's 
Compensation  Board  had  been  unreasonable  and  that  the  Appeal 
Board  Decision  of  June  24,  1976  should  be  varied. 

Accordingly,  pursuant  to  Section  19(3)  of  The  Ombudsman 
Act,  1975,  the  Chairman  of  the  Workmen's  Compensation  Board 
and  the  employer  in  this  case,  were  informed  by  letters 
dated  June  6,  1977  that  following  a preliminary  investigation, 
it  appeared  that  there  existed  sufficient  grounds  for  making 
a report  or  recommendation  that  may  adversely  affect  both 
the  Board  and  the  employer.  Both  parties  were  invited  to 
make  representations  respecting  the  possible  adverse  report 
or  recommendation  and  it  was  suggested  that  such  representa- 
tions should  address  themselves  to  the  following  possible 
conclusions  and  possible  recommendation; 
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"Possible  Conclusions 

1.  It  is  open  for  me  to  conclude  that  (the  complainant) 
was  totally  disabled  as  a result  of  the  aggravation 
of  a pre-existing  liver  condition  from  March  of  1971 
to  August,  1974.  I am  of  the  opinion  that  this 
position  is  supported  by  reports  from  Dr.  T.  dated 
November  26,  1973.  It  is  my  understanding  that  a 
workman  suffering  from  an  industrial  accident,  or  as 
in  this  case  an  industrial  disease,  should  receive 
full  compensation  benefits  until  such  time  as  either 
he  returns  to  work  or  is  deemed  m^edically  fit  for 
light  or  modified  work.  There  has  been  considerable 
disagreement  amongst  the  consulting  doctors  in  (the 
complainant's)  case.  This  possible  conclusion  also 
stated  that  "The  facts,  therefore,  appear  to  be  that 
the  complainant  suffered  from  the  aggravation  of  a 
pre-existing  liver  condition  as  a result  of  his 
employment  with  the  chemical  firm.  His  consulting 
physician  reported  in  November  of  1973  that  he  was, 
at  the  time  and  in  the  foreseeable  future,  totally 
disabled  as  a result  of  this  aggravation.  The 
earliest  medical  evidence  which  is  contrary  to  this 
position  is  found  in  Dr.  B.'s  report  of  August  16, 
1974.  The  Workmen's  Compensation  Board  has  stated 
that  the  complainant  did  in  fact  suffer  a pre- 
existing liver  condition,  specifically,  hepatitis  and 
possible  cirrhosis  of  the  liver.  In  view  of  this 
fact,  the  Board  maintains  that  its  degree  of 
responsibility  in  this  matter  should  be  limited.  It 
was  noted  however,  that  in  spite  of  this  pre-existing 
liver  condition,  the  complainant  continued  to  work 
for  a three-year  period  with  the  chemical  firm.  His 
illness  and  subsequent  resignation  appear  not  to  have 
been  the  result  of  the  pre-existing  liver  condition, 
but  rather,  the  aggravation  of  this  condition  due  to 
fume  toxicity. 

2.  It  would  appear  open  to  me  to  conclude  that  the 
Appeal  Board  would  be  fair  and  just  in  awarding  the 
complainant  Temporary  Partial  Benefits  at  a disability 
rate  of  50%  for  the  time  period  August  16,  1974  to 
May  1,  1975.  Dr.  B.'s  report  of  August,  1974  would 
indicate  an  improvement  in  the  claimant's  liver 
dysfunction . 

It  is  open  to  me  to  conclude  that  the  Workmen's 
Compensation  Board  should  accept  total  responsibility 
for  the  psychiatric  disability  that  the  complainant 
suffers  as  a result  of  treatment  for  his  liver 
dysfunction.  The  medical  evidence  on  file  indicates 
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that  the  complainant  did,  in  fact,  develop  a 
psychological  disability  while  being  treated  for  a 
liver  dysfunction.  The  Workmen's  Compensation  Board 
requested  that  the  complainant  be  assessed  by  Dr.  H., 
a psychiatrist.  The  complainant  was  examined  on  May 
1,  1975  and  the  doctor  concluded  that  the  patient  was 
"psychologically  disabled  and  so  entitled  to 
disability  pension  support."  This  specific  report 
also  stated  "accurately  stating  a prognosis,  in  these 
circumstances,  is  a vexing  task,  but  to  state  my 
conviction,  few  patients  are  able  to  sustain  a burden 
of  total  occupational  disability,  especially  as  it 
affects  all  other  areas  of  their  life.  Two  or  three 
years  appears  to  me  to  be  the  common  norm,  following 
which  there  is  a spontaneous  tendency  to  return  to 
health  and  productive  employment.  " This  specific 
report  indicated  two  significant  findings,  the  first 
being  that  the  complainant,  in  a psychological  sense, 
was  totally  disabled,  and  the  second  being  that  this 
disability  resulted  from  the  medical  treatment  for  a 
liver  dysfunction.  Based  on  this  psychiatric  report, 
it  would  seem  appropriate  to  grant  the  complainant 
total  compensation  benefits  until  such  time  as  he 
fully  recovered  from  his  psychological  disability  and 
is  medically  deemed  fit  to  return  to  work.  The 
Board's  medical  consultants  have  stated  their  opinion 
that  the  relationship  between  the  claimant's  present 
psychological  disability  and  his  past  organic 
condition  is  a "moderate  one."  The  Board's  position 
appears  to  be  that  the  claimant  is  not  entitled  to 
full  benefits  since  a considerable  degree  of  his 
psychological  disability  actually  results  from 
problems  originating  outside  his  employment  and, 
therefore,  is  not  the  Board's  responsibility.  As  I 
have  indicated,  the  psychiatrist's  position  was 
contrary  to  the  Board's  and  since  my  investigation 
indicated  that  the  claimant  was  only  examined  by  one 
psychiatrist,  it  appears  unreasonable  for  the  Board 
to  refute  his  findings  for  its  own. 

Possible  Recommendation 

1.  the  Appeal  Board  should  vary  its  decision  dated  June 
24,  1976  and  order  that  the  complainant  receive 
Temporary  Total  Benefits  from  March  8,  1971  to  August 
16,  1974  for  the  aggravation  of  a pre-existing  liver 
condition.  In  addition,  the  Board  should  order  that 
the  complainant  receive  Temporary  Total  Benefits 
retroactive  from  May  1,  1975  to  September  18,  1978 
for  a psychological  disability  resulting  from 
treatment  of  his  liver  dysfunction. " 
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On  July  15,  1977,  the  Chairman  of  the  Board  responded 
to  the  Ombudsman's  possible  recommendation.  With  respect 
to  the  claimant's  organic  disability,  the  Chairman  of  the 
Board  stated  that  there  was  only  one  medical  report  on  file 
that  suggested  total  disability  for  the  period  March  8,  1971 
to  August  16,  1974.  In  addition,  the  Chairman  stated  that 
medical  evidence  existed  to  state  that  the  claimant  was 
medically  fit  to  return  to  employment  on  March  1,  1971. 

With  respect  to  the  claimant's  psychiatric  disability, 
the  Chairman  of  the  Board  stated  that  the  Board's  Consultant 
Psychiatrist  concluded  that  a moderate  relationship  existed 
between  the  claimant ' s employment  and  his  psychological  disa- 
bility. The  Chairman  added  "It  would  appear  that  Dr.  F. 

(Board  Psychiatric  Consultant)  who  had  access  to  all  of  the 
materials  on  file,  did  not  read  Dr.  H.'s  report  as  indicating 
that  the  psychological  disability  was  totally  related  to  the 
accident."  In  conclusion,  the  Chairman  stated  that  the  Board 
saw  no  reason  to  depart  from  the  decision  of  June  24,  1976. 

On  July  15,  1977,  our  Office  received  a reply  to  the 
Ombudsman's  Section  19(3)  letter  of  June  6,  1977.  Briefly, 
the  employer  stated  that  the  complainant  "has  been  more  than 
fairly  treated  by  the  Workmen's  Compensation  Board."  The 
employer  did  not  feel  that  the  claimant  should  be  awarded 
further  benefits  in  this  claim. 

The  complainant's  case  was  reviewed  in  light  of  the 
representations  received  by  the  Board  and  the  employer. 

On  July  20,  1977,  a member  of  our  staff,  discussed  the 
claimant's  psychological  state  with  the  outside  psychiatrist 
involved  in  this  case.  During  this  conversation,  the  psy- 
chiatrist stated  that,  in  his  opinion,  the  claimant,  at  the 
time  of  his  examination,  in  June  of  1975  was  in  a psycholog- 
ical sense,  totally  disabled  as  a result  of  the  numerous 
medical  treatments  for  liver  dysfunction.  The  psychiatrist 
added  that  the  complainant  had  thoroughly  convinced  himself 
that  he  suffered  from  a severe  liver  disease. 

Based  on  all  the  available  medical  evidence,  the  Ombuds- 
man concluded  that  a number  of  medical  inconsistencies  existed 
as  to  the  extent  and  duration  of  the  complainant's  liver  dys- 
function. Throughout  the  course  of  his  many  long  and  exhaust- 
ive medical  examinations,  the  complainant  has  received  only 
minimal  benefits.  It  was  therefore  the  Ombudsman's  view  that 
the  Appeal  Board  in  its  decision  of  June  24,  1976  was  unreason- 
able to  deny  the  complainant  full  compensation  benefits  at  a 
time  when  the  exact  nature  of  his  liver  dysfunction  was  not 
medically  established.  It  was  also  the  Ombudsman's  conclusion 
that  the  Appeal  Board  Decision  of  June  24,  1976  was  unreason- 
able in  denying  the  complainant  full  and  continuing  compensation 
benefits  for  a psychological  disability,  partially  in  light  of 
the  fact  that  the  psychological  condition  is,  according  to  the 
only  psychiatrist  v/ho  ever  examined  the  complainant,  wholly  re- 
lated to  the  compensable  disorder. 
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Accordingly,  the  report  and  recommendation  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act,  1975  was  forwarded  to  the 
Workmen's  Compensation  Board  on  February  8,  1978.  This  report 
stated : 

"I  accordingly  recommend,  pursuant  to  Section  22(3) 
of  The  Ombudsman  Act  that  the  decision  of  the  Work- 
men's Compensation  Board  in  this  case  be  varied. 

I also  recommend  that  pursuant  to  Section  75  of 
The  Workmen's  Compensation  Act,  that  the  Board  re- 
consider its  decision  of  June  24,  1976  and  grant  the 
complainant  a new  Hearing  to  establish  his  total 
organic  disability,  specifying  the  acute  period  and 
any  degree  of  residual  disability.  It  is  my  recom- 
mendation that  the  Workmen's  Compensation  Board 
grant  the  complainant  a 100%  Provisional  Pension 
from  September  15,  1975  to  September  15,  1978  for 
a psychological  disability  arising  out  of  the  treat- 
ment for  a compensable  liver  dysfunction." 

A copy  of  this  Report  was  also  forwarded  to  the  former 
Minister  of  Labour,  Dr.  Bette  Stephenson. 

On  March  8,  1978,  our  Office  received  a letter  from 
the  Workmen's  Compensation  Board  stating  that  "Further  to 
your  Section  22(3)  letter  of  February  8,  1978  the  Appeal 
Board  Panel  has  considered  your  recommendations  in  this 
matter  and  decided  to  have  the  matter  referred  to  an  approp- 
riate Medical  Referee  under  the  provisions  of  Section  22  of 
The  Workmen's  Compensation  Act.  Authority  will  be  given  to 
that  Referee  to  seek  other  specialists'  opinions  if  necessary. 
Once  the  Medical  Referee's  findings  have  been  received  and 
considered  by  the  Appeal  Board  Panel,  he  will  be  further  ad- 
vised in  this  matter.  Our  Office  received  a second  letter 
from  the  Board  dated  May  29,  1978  which  stated  that  arrange- 
ments were  made  by  the  Board,  to  have  the  claimant  assessed 
at  a hospital.  However,  the  Board  informed  our  Office  that 
the  claimant  refused  further  admittance  to  hospital  for 
liver  tests.  The  Board  informed  our  Office  that  in  light  of 
the  claimant's  position,  the  Board  would  have  to  base  its 
decision  on  the  most  up-to-date  available  medical  evidence. 

On  October  12,  1978  our  Office  received  a third  letter  from 
the  Workmen's  Compensation  Board  which  constituted  a full 
response  to  the  Ombudsman ' s recommendation  pursuant  to 
Section  22  of  The  Ombudsman  Act.  This  letter  stated  in 
part  "The  Appeal  Board  Panel,  having  considered  the  recommend- 
ations, has  decided  that,  for  reasons  set  forth  in  its  response 
to  your  Section  19(3)  letter  on  this  matter,  that  the  complain- 
ant has  no  greater  entitlement  for  psychological  disability 
than  previously  awarded".  With  reference  to  the  claimant's 
organic  disability,  the  Board  reported  that  "With  reference 
to  your  recommendation  that  the  Board  grant  the  claimant 
a new  Hearing  to  establish  his  total  organic  disability,  the 
Appeal  Board  Panel  directed  that  he  be  examined  by  Dr.  M.  for 


130 


an  opinion  on  this  matter.  A copy  of  Dr.  M.'s  report  of  May 
30,  1978  is  also  attached  for  your  information.  In  this 
report.  Dr.  M.  stated  that  "I  feel  very  strongly  that  the 
claimant  should  be  properly  assessed  in  order  to  determine 
the  activity  of  his  chronic  hepatitis",  and  indicated  he 
would  be  happy  to  arrange  the  claimant's  admission  to  hos- 
pital for  a complete  assessment  at  any  time.  Despite  the 
earnest  efforts  of  this  Board  and  of  your  Office,  the 
claimant  has  failed  to  make  himself  available  for  investi- 
gative process  as  recommended.  The  Appeal  Board  Panel  and 
the  Board,  under  these  circumstances  see  no  reason  to  accept 
the  recommendations  set  forth  in  your  Section  22(3)  letter 
of  February  8,  1978". 

After  considering  the  Board's  response  in  this  matter, 
the  claimant's  case  was  given  further  consideration  by  the 
Ombudsman.  As  a result  of  this  effort,  the  Ombudsman  re- 
mained convinced  that  the  appropriate  response  of  the  Work- 
men's Compensation  Board  would  have  been  to  implement  the 
second  recommendation  in  the  Ombudsman's  Report  of  February 
8,  1978.  The  Ombudsman  concluded  that  in  light  of  the 
complainant's  refusal  to  submit  to  further  medical  examin- 
ation and  assessment,  to  determine  the  nature  and  extent  of 
his  organic  disability,  it  would  not  be  reasonable  to  pursue 
the  first  recommendation  regarding  organic  disability. 

Accordingly,  on  December  22,  1978,  a copy  of  the 
Ombudsman's  Report  was  forwarded  to  the  Premier  of  Ontario, 
the  Workmen's  Compensation  Board  and  the  complainant.  In 
his  Report  to  the  Premier,  the  Ombudsman  stated: 

"I  accordingly  recommended  pursuant  to  Section 
22(3)  of  The  Ombudsman  Act,  that  the  decision  of 
the  Workmen's  Compensation  Board  in  this  case  be 
varied.  I also  recommended  that  the  Board  re- 
consider its  decision  of  June  24,  1976  and  grant 
the  complainant  a new  Hearing  to  establish  his 
total  organic  disability,  specifying  the  acute 
period  and  any  degree  of  residual  disability.  It 
was  my  recommendation  that  the  Workmen's  Compen- 
sation Board  grant  the  complainant  a 100%  Pro- 
visional Pension  from  September  15,  1975  to  Sep- 
tember 15,  1978  for  a psychological  disability 
arising  out  of  the  treatment  for  a compensable 
liver  dysfunction." 

Due  to  the  complainant's  refusal  to  submit  to  further 
examination  and  assessment,  the  Premier  was  informed  that 
our  Office  did  not  intend  to  pursue  the  recommendation  made 
in  connection  with  the  residual  organic  disability.  How- 
ever, the  Ombudsman  did  wish  to  draw  to  the  Premier's  atten- 
tion the  Board's  refusal  to  implement  the  recommendation 
that  the  Board  grant  the  complainant  a 100%  Provisional 
Pension  from  September  15,  1975  to  September  15,  1978  for  a 
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psychological  disability  arising  out  of  the  treatment  for  a 
liver  dysfunction.  This  material  was  forwarded  to  the 
Premier  pursuant  to  Section  22(4)  and  Section  22(5)  of 
The  Ombudsman  Act/  1975. 

The  Premier's  response,  dated  January  22,  1979,  did  not 
state  that  any  steps  would  be  taken  to  implement  the  Ombuds- 
man's recommendation.  Following  receipt  of  the  Premier's 
response,  this  file  was  closed. 


DETAILED  SUMMARY  NO.  40 

The  complainant,  a warehouse  employee,  sustained  a back 
injury  during  the  course  of  his  employment  on  November  22, 
1975  when  he  slipped  and  fell  while  pulling  a loaded  skid. 

The  accident  was  reported  on  the  following  day,  but  the 
workman  was  able  to  continue  with  his  employment  until  Novem- 
ber 28,  1975.  On  December  1,  1975,  the  complainant's  condi- 
tion was  diagnosed  as  thoraco-lumbar  and  lumbar  spinal  strain 
by  the  treating  chiropractor  who  continued  to  treat  the  work- 
man until  January  13,  1976.  Further  appointments  with  this 
chiropractor  were  arranged;  however,  the  workman  discontinued 
treatment  and  did  not  provide  an  explanation  for  his  absence. 
On  February  10,  1976  the  complainant  was  seen  by  a second 
chiropractor  whose  examination  revealed  muscle  rigidity  with 
some  discomfort  on  leg  flexion.  It  was  noted  that  the  com- 
plainant had  a very  low  threshold  of  nerve  irritability  and 
in  the  opinion  of  the  chiropractor,  had  he  continued  with 
treatment  between  January  13  and  February  10,  he  would  have 
been  able  to  perform  all  work-related  duties  by  this  latter 
date.  Treatment  by  this  chiropractor  continued  until  August 
11,  1976. 

A medical  examination  conducted  at  the  offices  of  the 
Workmen's  Compensation  Board  on  March  31,  1976  revealed  no 
residual  disability  except  for  mild  tenderness  on  deep  pal- 
pa  tation  in  the  lower  sacral  area.  It  was  concluded  by  the 
Board's  surgical  consultant  that  the  complainant  was  fit  to 
return  to  his  regular  work. 

The  workman  received  temporary  total  benefits  from  the 
Board  for  the  period  November  30,  1975  to  May  10,  1976. 
Originally,  payments  for  the  period  January  17,  1976  to 
February  10,  1976  were  denied;  however,  the  Appeal  Board  in 
a decision  dated  July  20,  1976  recognized  that  the  workman 
was  partially  disabled  during  this  period  and  directed  that 
temporary  total  benefits  be  paid  under  Section  41(1) (b)  of 
The  Workmen's  Compensation  Act.  The  decision  to  allow  bene- 
fits was  based  on  a statement  given  to  the  Board  by  the 
treating  chiropractor  which  indicated  that  the  complainant 
had  some  degree  of  disability  during  this  period  of  time; 
however,  the  chiropractor  found  it  difficult  to  estimate 
the  degree  of  disability  as  the  disability  seemed  to  be 
more  subjective  than  objective.  Compensation  benefits 
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were  restored  on  February  10,  1976  and  continued  until  April 
1,  1976  when  they  were  terminated  on  the  ground  that  the 
medical  examination  carried  out  at  the  Board's  offices  on 
March  31,  1976  revealed  no  residual  disability. 

The  workman  appealed  this  termination  of  benefits  and, 
by  a Commissioner  of  the  Board  decision  dated  November  10, 

1976  it  was  concluded  that  since  the  complainant  had  under- 
gone active  treatment  during  the  period  April  1 to  May  10, 

1976  he  was  entitled  to  temporary  total  benefits  for  this 
period.  The  workman's  claim  for  benefits  subsequent  to  May 
10,  1976  and  for  rehabilitation  assistance  was  denied  by 
the  Appeal  Board  in  its  decision  dated  July  5,  1977  on  the 
ground  that  the  evidence  presented  did  not  establish  that 
he  had  any  continuing  disability  which  could  be  considered 
related  to  the  compensable  accident  of  November  22,  1975. 

Having  exhausted  all  levels  of  appeal  available  to  him 
at  the  Board,  the  complainant  contacted  his  Provincial  Member 
of  Parliament  for  assistance.  In  a letter  dated  October  7, 
1977,  the  Member's  constituency  assistant  requested  our 
Office  to  investigate  this  complaint.  We  proceeded  to  contact 
the  complainant  and  determined  that  he  was  personally  affected 
by  a decision  of  the  Appeal  Board  and  therefore,  the  complaint 
was  within  the  jurisdiction  of  the  Ombudsman  to  investigate. 

The  Board  was  informed,  by  letter  dated  October  14,  1977  of 
our  intention  to  investigate  this  matter  pursuant  to  Section 
19(1)  of  The  Ombudsman  Act,  1975. 

Our  investigation  involved  a thorough  examination  of  the 
complainant's  Workmen's  Compensation  Board  file  and  a number  of 
interviews  with  the  complainant. 

Our  investigation  noted  that  subsequent  to  October  5, 

1976  the  workman  received  treatment  from  his  family  physi- 
cian, a neurologist,  a physiatrist  and  underwent  extensive 
investigations  and  appraisal  at  a pain  clinic.  The  only 
objective  finding  revealed  through  x-rays  was  the  congenital 
disorder  of  spina  bifida  and  the  treating  physicians  were 
unable  to  establish  the  exact  nature  of  the  pathology  pro- 
ducing the  complainant's  pain.  In  view  of  the  difficulties 
encountered  in  evaluating  some  of  the  medical  issues  of  this 
case,  our  Office  decided  to  obtain  a further  opinion  from  an 
independent  orthopaedic  specialist.  All  the  pertinent  inform- 
ation was  subsequently  supplied  to,  reviewed  and  assessed  by 
an  orthopaedic  specialist  who  had  no  previous  involvement 
with  this  case.  We  requested  that  this  physician  specific- 
ally address  himself  to  the  existence  of  any  causal  connection 
between  the  workman's  compensable  accident  and  the  symptoms  he 
exhibited  subsequent  to  May  10,  1976. 

On  October  18,  1978  our  Office  received  a report  from 
this  specialist  expressing  the  opinion  that  the  most  likely 
cause  of  the  workman's  continuing  symptoms  was  a strain  of 
the  left  sacroiliac  ligaments  which  had  only  been  temporarily 
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relieved  by  injections  of  local  anaesthetic.  It  was  noted 
that  the  complainant  had,  in  the  past,  received  such  treat- 
ment and  that  it  had  produced  almost  instant  success,  causing 
the  treating  physician  to  raise  the  possibility  of  psycholog- 
ical overlay  as  such  dramatic  relief  was  not  to  be  found  norm- 
ally. The  reviewing  specialist  also  addressed  himself  to  the 
question  of  whether  or  not  the  congenital  disorder  of  spina 
bifida  was  a factor  in  delaying  the  workman's  recovery.  His 
opinion  was  that  it  was  not. 

In  summary,  it  was  concluded  by  the  orthopaedic  special- 
ist that  the  complainant's  problem  had  been  thoroughly  inves- 
tigated and  treated  by  the  physicians  of  various  medical  dis- 
ciplines and  that  clinical  testing,  including  a myelogram  and 
discogram  produced  negative  findings.  It  was  the  opinion 
of  this  physician  that  no  further  investigation  or  consulta- 
tion was  required  and  that  the  symptoms  the  workman  exhibited 
subsequent  to  May  10,  1976  were  not  significantly  disabling 
nor  related  to  the  original  injury  of  November  22,  1975. 

After  considering  the  results  of  our  investigation,  we 
found  that  we  were  unable  to  support  the  workman's  conten- 
tion that  he  was  entitled  to  temporary  total  disability 
benefits  subsequent  to  May  10,  1976  as  a result  of  his  com- 
pensable accident  of  November  22,  1975.  Accordingly,  the 
Board  and  the  complainant  were  advised  by  a letter  dated 
November  23,  1978  that  we  had  concluded  our  investigation 
and  would  now  proceed  to  close  our  file. 
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DETAILED  SUt^MARY  NO.  41 

The  complainant,  employed  as  a nursing  supervisor, 
sustained  an  abdominal  injury  during  the  course  of  her 
employment  on  April  23,  1976  while  attempting  to  prevent  an 
agitated  patient  from  falling  from  her  bed.  The  incident  was 
reported  immediately  and  during  a subsequent  examination  by  her 
family  physician,  the  complainant  was  diagnosed  as  having 
developed  a rectocoele  and  cystocoele  (hernia  protrusions  of 
part  of  the  rectum  and  urinary  bladder  through  the  vaginal 
wall) . This  diagnosis  was  later  confirmed  by  the  treating 
gynaecologist  who  advised  the  complainant  that  she  could  return 
to  work  but  should  confine  herself  to  light  duty  only.  The 
gynaecologist  recommended  that  the  complainant  undergo  surgical 
repair  although  this  procedure  could  not  be  undertaken  until  a 
pre-existing  heart  condition  had  been  regulated.  The  com- 
plainant was  examined  on  a regular  basis  by  her  cardiologist 
between  the  date  and  her  surgery  on  July  28,  1976.  She 
continued  to  report  for  work  in  spite  of  her  persisting 
discomfort . 

The  Review  Branch  of  the  Board  in  its  decision  of  November 
1,  1976  allowed  the  complainant's  claim  for  initial  medical  aid 
by  the  family  physician  and  the  initial  consultation  with  the 
treating  gynaecologist.  Entitlement  for  surgery  and  the 
subsequent  22-day  layoff  from  work  was  denied  on  the  basis  that 
a further  opinion  obtained  from  the  Board's  Surgical  Consultant 
did  not  support  a relationship  between  the  necessity  of  the 
surgery  and  the  complainant's  work-related  activities  on  April 
23,  1976.  The  Appeal  Board  Decision  dated  June  29,  1977  noted 
that  although  the  complainant  did  describe  a significant  strain 
at  work,  the  medical  evidence  indicated  that  the  cystocoele  and 
rectocoele  pre-existed  this  incident  and  therefore  it  was  the 
consensus  of  m.edical  opinion  that  the  strain  at  work  on  that 
day  did  not  contribute  to  the  subsequent  surgery. 

Having  exhausted  all  levels  of  appeal  available  to  her  at 
the  Board,  the  complainant  contacted  the  Union  of  Injured 
Workers  for  assistance.  In  a letter  dated  July  21,  1977,  a 
representative  of  this  organization  requested  our  Office  to 
investigate  this  complaint.  We  proceeded  to  contact  the 
complainant  and  we  determined  that  she  was  personally  affected 
by  a decision  of  the  Appeal  Board  and  therefore,  the  complaint 
was  within  the  jurisdiction  of  the  Ombudsman  to  investigate. 

The  Board  was  informed,  by  letter  dated  August  10,  1977,  of  our 
intention  to  investigate  this  matter  pursuant  to  Section  19(1) 
of  The  Ombudsman  Act,  1975. 

Our  investigation  involved  a thorough  examination  of  the 
complainant's  Workmen's  Compensation  Board  file  and  a personal 
interview  with  her  at  our  Office.  As  well,  the  treating  gynae- 
cologist was  contacted  for  further  medical  clarification.  Our 
investigation  noted  that  at  the  time  of  reaching  its  decision, 
the  Appeal  Board  also  had  before  it  a report  of  the  treating 
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gynaecologist  who  expressed  the  opinion  that  while  a cystocoele 
and  rectocoele  repair  may  have  been  required  in  the  future, 
there  was  no  question  that  the  straining  at  work  had  made  this 
repair  necessary  at  an  earlier  date. 

Following  our  preliminary  investigation,  we  were  of  the 
opinion  that  the  Board  may  have  acted  in  a manner  which  would 
come  within  the  provision  of  Section  22(1)  of  The  Ombudsman  Act, 
1975  in  concluding  that  it  was  the  consensus  of  medical  opinion 
that  the  strain  at  work  on  that  date  did  not  contribute  to  the 
subsequent  surgery. 

Accordingly,  pursuant  to  Section  19(3)  of  The  Ombudsman 
Act,  1975,  the  complainant's  employer  and  the  Chairman  of  the 
Board  were  informed  that,  based  on  our  investigation  at  that 
point,  there  existed  sufficient  grounds  for  the  making  of  a 
report  or  recommendation  that  would  adversely  affect  the 
Workmen's  Compensation  Board  and  the  employer.  The  two  parties 
were  invited  to  make  representations  respecting  our  possible 
adverse  report  or  recommendation  based  on  the  following 
possible  conclusions  and  possible  recommendation: 

"a . Possible  Conclusions 

1.  I am  currently  of  the  opinion  that  the  Appeal  Board 
wrongly  concluded  that  it  was  the  consensus  of 
medical  opinion  that  the  strain  at  work  on  that  day 
did  not  contribute  to  the  subsequent  surgery.  It  is 
my  opinion  that  this  position  is  supported  by  the 
following  documents: 

(i)  a report  dated  November  30,  1976  from  [the 
complainant's]  gynaecologist  who  performed  the 
required  surgery  on  July  28,  1976;  this  report 
indicated  that  while  the  complainant  may  have 
required  a cystocoele  and  rectocoele  repair  in  the 
near  future,  there  was  no  question  that  the  straining 
at  work  had  made  the  anterior  and  posterior  repair 
necessary  at  an  earlier  date; 

(ii)  a letter  [to  the  complainant]  dated  November  3, 
1976  prepared  by  the  Workmen's  Compensation  Board's 
Claims  Review  Branch  which  stated  in  part  that  it 
could  not  be  found  that  the  cystocoele  and  rectocoele 
were  caused  by  the  strain  at  work,  and  therefore  must 
have  pre-existed  the  incident  on  April  23,  1976. 

This  same  letter  went  on  to  say  that  on  the  other 
hand,  it  was  found  that  the  strain  involved  in  that 
incident  had  precipitated  the  prolapse. 
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2.  It  is  open  to  me  to  conclude  that  the  decision  of  the 
Appeal  Board  to  deny  [the  complainant]  benefits  was 
wrong.  I am  of  the  opinion  that  this  is  sub- 
stantiated by  the  medical  evidence  on  file  previously 
noted,  which  indicated  that  the  strain  at  work  was  a 
significant  contributing  factor  to  the  need  of  the 
subsequent  surgery. 

b . Possible  Recommendation 

1.  The  Appeal  Board  should  cancel  its  decision  and 
recognize  [the  complainant's]  claim  for  Total 
Temporary  Benefits  relating  to  her  accident  of  April 
23,  1976  on  the  basis  that  this  accident  aggravated 
her  pre-existing  condition  to  the  point  where  surgery 
was  required. " 

The  complainant's  employer  made  verbal  representation  on 
January  6,  1978  informing  us  that  he  was  in  complete  agreement 
with  our  possible  recommendation  that  the  complainant's  claim 
for  benefits  be  recognized.  A senior  official  of  the  Board 
telephoned  our  office  on  January  24,  1978  indicating  the 
Board's  intention  to  request  an  independent  medical  assessment 
of  the  complainant's  file,  after  which  the  matter  would  receive 
further  consideration.  This  verbal  statement  was  confirmed  by 
the  Board  in  a letter  dated  February  20,  1978.  The  appointed 
physician,  a specialist  in  obstetrics  and  gynaecology,  reviewed 
the  complainant's  pre-accident  history  and  the  treatment  she 
received  subsequently.  In  addition,  on  April  21,  1978,  the 
complainant  attended  the  office  of  this  physician  for  a 
physical  examination. 

The  Board  advised  us  by  letter  dated  September  22,  1978 
that  the  Appeal  Board  Panel  had  reconsidered  the  complainant's 
claim  and  on  September  22,  1978  had  cancelled  its  previous 
decision  and  rendered  a new  decision  which  read,  in  part,  as 
follows : 

"[the  independent  specialist's]  report  has  been 
received  and  reviewed  by  the  Appeal  Board  Panel.  In 
his  report  [this  physician]  stated  'that  the  incident 
was  rather  severe  in  causing  sudden  increased  intro- 
abdominal  pressure  which  was  the  precipitating  factor 
in  the  resultant  aggravation  of  what  I think  was  a 
pre-existing  cystocoele  and  rectocoele." 

"On  the  basis  of  [the  specialist's]  findings  the 
Appeal  Board  Panel  concludes  that  [the  complainant's] 
accident  of  April  23,  1976  aggravated  her  pre- 
existing condition  leading  to  the  surgery  performed 
on  July  8,  1976." 

The  Appeal  Board's  further  decision  rectified  the 
complaint.  Accordingly,  the  Board  and  the  complainant  were 
advised  by  a letter  dated  November  8,  1978  that  under  the 

circumstances,  we  had  discontinued  our  investigation  and  would 
now  proceed  to  close  our  file. 
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DETAILED  SUMMARY  NO.  42 


This  complainant  telephoned  our  Office  with  respect  to  a 
delay  in  receiving  ongoing  temporary  total  disability  benefits 
from  the  Workmen's  Compensation  Board. 

He  indicated  that  he  had  not  received  any  benefits  for 
four  weeks  and  he  did  not  understand  why  his  benefits  had 
seemingly  ceased. 

On  the  day  this  complaint  was  brought  to  the  Ombudsman's 
attention,  an  initial  inquiry  was  made  with  an  official  of  the 
Board.  Three  days  later,  our  investigator  was  informed  by  an 
official  of  the  Claims  Branch  that  the  delay  had  occurred 
because  the  Board  had  not  received  up-to-date  medical  reports 
from  the  complainant's  physician  which  were  necessary  to 
establish  the  complainant's  present  degree  of  disability. 

Having  been  advised  by  the  complainant  that  he  had  sought 
the  continual  attention  of  his  treating  physician  throughout 
the  period  in  question,  our  investigator  requested  that  the 
Claims  Branch  contact  the  doctor  directly  in  an  attempt  to 
secure  the  required  medical  reports.  Later  that  same  day,  the 
Board  advised  that  the  necessary  authorization  for  payment  had 
been  received  and  the  complainant's  claim  would  be  processed 
immediately.  The  investigator  then  telephoned  the  complainant 
to  advise  him  that  the  delay  had  been  corrected. 

In  subsequent  follow-up  inquiries  made  by  the  investigator 
a few  days  later,  the  Board  advised  that  awards  of  $937.50  and 
$187.50  had  been  processed  and  the  complainant's  total 
disability  benefits  had  been  paid  up  to  date  and  would  be 
continuing.  The  award  of  $937.50  which  represented  the 
outstanding  four  weeks'  benefits  owing  when  the  complainant 
initially  contacted  the  Ombudsman's  Office,  was  processed 
within  three  days  following  our  inquiry. 


DETAILED  SUMMARY  NO.  43 

The  complainant  in  this  case  was  employed  as  a janitor  for 
a motel.  In  November  of  1967,  during  the  course  of  his 
employment,  the  workman  strained  his  low  back  while  lifting  a 
pail  of  water.  Following  this  injury,  the  worker  was  examined 
by  his  family  physician  who  diagnosed  a low  back  strain  and 
prescribed  bedrest.  Due  to  his  continuing  complaints,  the 
worker  was  referred  to  an  orthopaedic  surgeon  for  further 
examination.  Following  an  extensive  examination,  the  orthopaedic 
surgeon  diagnosed  a possible  disc  herniation.  A claim  was 
submitted  to  the  Workmen's  Compensation  Board  and  the  worker 
received  Temporary  Total  Disability  Benefits  retroactive  to  the 
date  of  his  injury. 
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Following  a reasonable  recuperation  period,  the  worker 
failed  to  return  to  work  and  continued  to  consult  different 
specialists  regarding  his  back  condition.  All  of  the  medical 
reports  submitted  to  the  Workmen's  Compensation  Board  during 
this  recuperation  period  indicated  that  although  the  worker 
suffered  from  a definite  back  disability,  his  major  disability 
was  non-organic  in  nature.  The  doctors  were  of  the  opinion 
that  the  worker  intensified  the  seriousness  of  his  disability. 
In  May  of  1968,  the  worker  was  admitted  to  the  Board's  Hospital 
and  Rehabilitation  Centre  in  Downsview.  He  remained  at  this 
hospital  until  June  of  1968  at  which  time  he  was  again  advised 
to  return  to  work. 

In  March  of  1969,  the  worker's  disability  was  assessed  by 
the  Workmen's  Compensation  Board.  As  a result  of  this 
assessment,  the  worker  received  a 10%  two-year  Provisional 
Award  recognizing  the  degree  of  low  back  disability  resulting 
from  the  compensable  injury.  This  award  was  later  confirmed  on 
a permanent  basis.  In  November  of  1975,  the  worker  approached 
the  Workmen's  Compensation  Board  requesting  an  increase  to  his 
disability  pension.  The  Board  considered  this  request  and  the 
worker  was  again  assessed  to  determine  the  residual  degree  of 
disability  related  to  the  compensable  injury.  Following  this 
second  assessment,  the  worker's  pension  was  increased  to  15%. 

A further  assessment  took  place  in  January  of  1976  at  which 
time  the  disability  pension  was  again  increased  to  20%. 
Following  this  latter  assessment,  the  worker  appealed  the 
amount  of  his  pension  through  all  levels  of  the  Board's  appeal 
structure.  At  an  Appeal  Board  Hearing  held  in  1977,  the 
consideration  was  given  to  granting  further  entitlement  to  the 
worker  on  both  organic  and  psychological  basis.  Before  making 
a final  ruling  in  this  matter,  the  worker's  file  was  reviewed 
by  the  Board's  Surgical  Consultant  and  Senior  Pensions 
Consultant.  These  doctors  submitted  reports  stating  that  the 
worker's  20%  disability  pension  adequately  recognized  the 
residual  degree  of  low  back  disability  as  a result  of  the 
compensable  injury.  The  Board  also  ruled  that  the  worker  was 
not  entitled  to  compensation  benefits  on  a psychiatric  basis. 
Accordingly,  the  worker's  appeal  was  denied.  After  receiving 
this  adverse  decision,  the  worker  forwarded  his  complaint 
against  the  Workmen's  Compensation  Board  to  the  Ombudsman's 
Office. 

Having  exhausted  all  of  his  rights  of  appeal,  the  worker's 
complaint  fell  within  the  Ombudsman's  jurisdiction.  In  August 
of  1977,  the  Chairman  of  the  Workmen's  Compensation  Board  was 
notified,  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975, 
of  our  intention  to  investigate  this  complaint.  In  this 
initial  letter,  the  Board  was  requested  to  forward  a photocopy 
of  the  worker's  file  to  our  Office.  Investigation  of  this 
complaint  consisted  of  a complete  view  of  the  claimant's 
Workmen's  Compensation  file  in  addition  to  discussions  with 
senior  officials  of  the  Board. 
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The  investigation  of  this  complaint  revealed  that  the 
available  medical  evidence  did  not  support  the  worker's 
contention  that  the  decision  submitted  by  the  Appeal  Board 
Panel  was  unreasonable  to  deny  a pension  increase  in  his  claim. 
The  investigation  did,  however,  reveal  that  insufficient 
medical  evidence  existed  to  properly  assess  the  psychiatric 
component  of  the  worker's  disability  which  appeared  to  be  in 
part,  attributed  to  the  compensable  injury.  Accordingly,  in 
August  of  1978,  the  Ombudsman  forwarded  a letter  to  the 
Chairm.an  of  the  Workmen's  Compensation  Board  pursuant  to 
Section  19(3)  of  The  Ombudsman  Act,  1975,  offering  the  Board  an 
opportunity  to  respond  to  the  Ombudsman's  possible  conclusion 
and  recommendation  which  were  stated  as  follows; 

"Possible  Conclusion 


It  would  appear  open  to  me  to  conclude  that  the  Appeal 
Board  Decision  of  June  23,  1977  was  unreasonable  in  that  it 
rejected  [the  worker's]  claim  for  benefits  for  the  psycho- 
logical component  of  his  disability,  without  first  seeking 
psychiatric  opinion. 

The  administrative  notes  contained  in  [the  worker's] 
Workmen's  Compensation  Board  file  indicate  that  on  March  17, 
1977,  the  Board  ruled  that  [the  worker]  was  not  entitled  to 
benefits  on  a psychiatric  basis.  This  decision  was  recommended 
by  a Claims  Adjudicator,  and  then  authorized  by  one  of  the 
Board's  medical  doctors.  The  decision  to  deny  [the  worker] 
benefits  appears  to  have  been  neither  considered  or  confirmed 
by  one  of  the  Board's  psychiatrists.  It  also  appears  that  the 
Appeal  Board  Panel  did  not  have  [the  worker]  examined  by  a 
psychiatrist  before  rendering  a decision  regarding  psychiatric 
entitlement.  I have  also  noted  that  the  majority  of  ortho- 
paedic surgeons  and  neurosurgeons  involved  with  [the  worker's] 
claim  have  expressed  the  opinion  that  the  worker  suffers  from  a 
severe  psychological  disability. 

[The  worker's]  present  physician,  [ ] has  submitted 

a report  to  the  Board,  dated  February  16,  1977,  which  in  part, 
states  'My  opinion  is  that  [the  worker]  suffers  from  a severe 
post- traumatic  neurosis  with  symptoms  of  anxiety,  hysteria  and 
depression.  Certainly  he  is  completely  disabled  and  I feel  he 
will  never  be  rehabilitated'. 

In  light  of  the  comments  submitted  to  the  Board  by  [the 
worker's]  family  physician,  it  would  have  been  appropriate  for 
the  Workmen's  Compensation  Board  to  have  [the  complainant] 
assessed  by  a psychiatrist  to  determine  the  extent  and  origin 
of  his  disability. 
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Possible  Recommendation 

It  would  appear  open  to  me  to  recommend,  pursuant  to 
Section  22(3) (c)  of  The  Ombudsman  Act,  that  the  Workmen's 
Compensation  Board  vary  its  decision  of  June  23,  1977  and  order 
that  [the  worker]  be  examined  by  an  Italian- speaking  psychi- 
atrist to  assess  the  degree  of  his  psychological  disability 
which  may  be  related  to  the  compensable  injury  and  compensate 
him  accordingly." 

The  Investigator  assigned  to  this  case  was  informed,  by  a 
representative  of  the  Board,  that  the  employer  in  this  case 
would  not  be  adversely  affected  by  the  Ombudsman's  possible 
recommendation  and  was  therefore  not  informed  of  his  possible 
conclusion  or  recommendation. 

The  Chairman  of  the  Board  responded  to  the  Ombudsman's 
possible  recommendation  by  letter  which  informed  this  Office 
that  the  Appeal  Board  Panel  had  agreed  to  have  the  worker 
assessed  by  a psychiatrist  in  order  to  properly  determine  if  a 
relationship  existed  between  the  psychiatric  condition  and  the 
compensable  injury.  The  worker  was  examined  in  September  of 
1978  by  a Board-appointed  psychiatrist.  After  receiving  the 
doctor's  report,  the  Workmen's  Compensation  Board  suggested 
that  a meeting  be  held  with  the  members  of  the  Appeal  Board 
Panel  and  representatives  of  our  Office  to  discuss  the  contents 
of  the  doctor's  report.  Following  the  meeting  the  Appeal  Board 
rendered  a new  decision  awarding  the  worker  a 10%  Permanent 
Disability  Award  in  recognition  of  his  psychiatric  disability. 

As  a result  of  the  investigation  conducted  by  our  Office, 
the  Ombudsman  concluded  that  the  Appeal  Board  Panel  in  its 
decision  of  June,  1977  was  not  unreasonable  to  deny  the  worker 
an  increase  in  his  Permanent  Disability  Award  for  the  organic 
disability  related  to  the  compensable  injury.  The  Ombudsman 
also  concluded  that  the  benefits  granted  in  the  second  Appeal 
Board  Decision,  dated  December,  1978  adequately  compensated  the 
worker  for  the  non-organic  portion  of  his  disability  as  related 
to  the  compensable  accident.  In  March  of  1979,  a final  report 
was  forwarded  to  the  Workmen ' s Compensation  Board  and  the 
complainant  outlining  the  results  of  this  investigation. 


DETAILED  SUMMARY  NO.  44 


This  complaint  was  received  at  an  Ombudsman  Hearing  and 
concerned  two  separate  issues  of  the  complainant's  compensation 
claim. 
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The  complainant  requested  the  assistance  of  the  Ombudsman's 
Office  in  determining;  (1)  when  the  W.C.B.  was  to  assess  her 
residual  disability  for  consideration  of  a Permanent  Partial 
Disability  Award;  and  (2)  why,  subsequent  to  repeated  personal 
inquiries,  the  weekly  rate  previously  awarded  for  a period  of 
temporary  total  disability  benefits  had  not  been  upwardly 
adjusted. 

1.  Our  Investigator's  initial  contact  with  officials  of 
the  W.C.B.  revealed  that  a permanent  disability 
assessment  had  been  scheduled.  This  information  was 
brought  to  the  immediate  attention  of  the  complainant 
by  telephone. 

2.  Our  Investigator's  discussion  with  a W.C.B.  official 
revealed  that  for  a period  of  approximately  two 
years,  the  complainant  had  received  temporary  total 
disability  benefits,  at  a weekly  rate  of  $110.87, 
when  attending  a program  under  the  auspices  of  the 
Vocational  and  Rehabilitation  Branch  of  the  W.C.B. 

At  that  time,  the  weekly  rate  of  benefits  payable  had 
been  calculated  in  accordance  with  the  provisions  of 
The  Workmen's  Compensation  Act. 

However,  by  a decision  of  the  Appeal  Board  (approximately 
one  and  a half  years  subsequent)  the  complainant  was  awarded 
temporary  total  disability  benefits  for  a period  of  lost  time 
immediately  prior  to  the  Rehabilitation  Program.  The  weekly 
rate  of  compensation  payable  for  this  period  of  time  had  been 
calculated  in  accordance  with  the  provisions  of  section  40  of 
The  Workmen's  Compensation  Act  and  provided  a weekly  rate  of 
$170.08. 

It  was  brought  to  the  W.C.B. 's  attention  by  our  Invest- 
igator that  the  W.C.B.  had  not  given  consideration  to  the  fact 
that  section  40  of  The  Workmen ' s Compensation  Act  (or  the 
compensable  weekly  rate  of  $170.08)  could  now  be  applied  to  the 
period  in  which  the  complainant  had  attended  the  Rehabilitation 
Program.  This  would  increase  the  weekly  rate  of  compensation 
payable  and  was  the  issue  the  complainant  had  been  drawing  to 
the  Board's  attention  for  the  past  five  months. 

As  a result,  the  higher  weekly  rate  was  applied, 
in  an  adjustment  award  of  some  $6,145. 


resulting 
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DETAILED  SUMMARY  NO.  45 

The  complainant,  a baker,  sustained  a back  injury  when  he 
slipped  while  lifting  a bag  of  dough  weighing  approximately  100 
pounds.  The  incident  was  reported  and  during  a subsequent 
examination,  a diagnosis  of  lumbar  disc  pain  with  possible  disc 
disease  was  made  by  the  claimant's  family  doctor.  Entitlement 
was  granted  by  the  Workmen's  Compensation  Board  and  the 
claimant  commenced  to  receive  Total  Temporary  Benefits. 

During  the  next  three  months  following  the  accident,  the 
complainant  was  treated  by  his  family  doctor  for  complaints  of 
continuing  back  pain.  In  August  of  1974,  he  was  referred  to 
an  orthopaedic  specialist  who  was  of  the  view  that  there  was  no 
definite  structural  abnormality.  In  September  1974,  the 
complainant  was  admitted  to  the  Workmen's  Compensation  Board's 
Hospital  and  Rehabilitation  Centre  for  further  investigation  of 
his  complaints.  No  significant  positive  findings  indicative  of 
nerve  root  compression  could  be  identified  in  the  lumbar  area; 
however,  a post- traumatic  anxiety  neurosis  was  diagnosed.  A 
psychiatric  examination  undertaken  while  the  complainant  was  in 
the  hospital  revealed  that  while  the  complainant  undoubtedly 
had  a strain  of  his  lower  back  with  quite  bona  fide  clinical 
symptoms  of  acute  sciatica,  the  patient  was  manifesting 
symptoms  of  hysteria  and  complicated  his  old  sciatica  pain  by 
statements  of  pain  that  was  more  the  expression  of  his 
apprehension  of  returning  to  work  and  stressing  his  back  by 
lifting  heavy  flour  bags. 

On  discharge  from  hospital,  the  complainant  was  advised  to 
return  to  light  work.  He  attempted  to  do  this  on  October  22, 

1974  but  lasted  only  one  hour  because  of  back  pain.  Full 
benefits  were  reinstated  and  on  March  10,  1975,  the  complainant 
was  examined  again  at  the  Workmen's  Compensation  Board  offices 
where  two  staff  doctors  were  of  the  opinion  that,  "There  was 
obviously  a gross  hysterical  factor"  involved  in  this  man's 
condition.  A further  orthopaedic  examination  carried  out  on 
March  24,  1975  indicated  "That  this  patient  presents  more 
neuropsychiatric  than  orthopaedic  problems."  Two  further  psy- 
chiatric consultations  carried  out  respectively  on  June  27, 

1975  and  January  12,  1976  revealed  hysterical  symptoms  and  a 
psychiatric  disability  to  the  level  of  10  to  30%.  On  February 
4,  1976,  the  complainant  ceased  to  receive  Temporary  Total 
Benefits  from  the  Workmen's  Compensation  Board. 

The  complainant  unsuccessfully  appealed  the  termination  of 
further  benefits  through  the  appeal  system  of  the  Workmen's 
Compensation  Board.  Having  exhausted  all  levels,  he 
contacted  the  Injured  Workers'  Consultants  for  assistance.  In 
a letter  dated  June  15,  1976  a representative  of  this 
organization  requested  our  Office  to  investigate  this  com- 
plaint. We  proceeded  to  contact  the  complainant  and  determined 
that  he  was  personally  affected  by  a decision  of  the  Appeal 
Board  and  therefore,  the  complaint  was  within  the  jurisdiction 
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of  the  Ombudsman  to  investigate.  The  Board  was  informed,  by 
letter  dated  June  26,  1976  of  our  intention  to  investigate  this 
miatter  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975. 

Our  investigation  involved  a thorough  examination  of  the 
complainant's  Workmen's  Compensation  Board  file  and  a number 
of  personal  interviews  at  our  Office. 

Our  investigation  noted  that  at  the  time  of  reaching  its 
Appeal  Board  Decision  of  June  4,  1976,  as  well  as  an  Applica- 
tion for  Reconsideration  on  December  3,  1976,  the  Board  had 
before  it  a number  of  reports  indicating  the  presence  of  gross 
psychogenic  overlay.  The  majority  of  the  medical  reports 
indicated  that  the  complainant's  physical  disability  had 
resolved  itself. 

Following  our  preliminary  investigation,  we  were  of  the 
opinion  that  at  the  time  the  Board  may  have  acted  in  a manner 
which  would  come  within  the  provisions  of  Section  22(1)  of 
The  Ombudsman  Act,  1975  in  concluding  that  it  was  the 
consensus  of  medical  opinion  that  there  was  no  further 
disability,  either  physical  or  psychological,  remaining. 

Accordingly,  pursuant  to  Section  19(3)  of  The  Ombuds- 
man Act,  1975,  the  complainant's  employer  and  the  Chairman  of 
the  Board  were  informed  that,  based  on  our  investigation  at 
that  point,  there  existed  sufficient  grounds  for  the  making  of 
a report  or  recommendation  that  would  adversely  affect  the 
Workmen's  Compensation  Board  and  the  employer.  The  two  parties 
were  invited  to  make  representations  respecting  our  possible 
adverse  report  or  recommendation  based  on  the  following 
possible  conclusions  and  possible  recommendation; 

"Possible  Conclusions 

I am  currently  of  the  opinion  that  the  emotional  components 
found  consistently  since  the  complainant's  accident  contributed 
significantly  to  his  inability  to  resume  active  employment. 
Therefore,  this  worker  should  be  entitled  to  a minimal 
Permanent  Disability  Award.  It  is  my  opinion  that  this 
position  is  supported  by  the  following  documents: 

(i)  the  initial  diagnosis  at  the  time  of  the  complainant's 
accident  on  June  27,  1974  described  the  injury  as 
lumbosacral  strain.  In  his  first  few  progress  reports, 

(the  family  doctor)  was  of  the  opinion  that  it  would  take 
the  complainant  from  four  to  eight  weeks  to  recuperate. 
However,  very  early  in  the  claim,  it  became  apparent  that 
functional  problems  were  complicating  the  complainant's 
recovery,  as  also  indicated  by  the  orthopaedic  special- 
ist's report  and  by  the  physicians  at  the  Workmen's 
Compensation  Board  Hospital  and  Rehabilitation  Centre. 


(ii)  (The  psychiatrist's)  report  that  the  complainant  was 
suffering  from  a hysterical  reaction  which  the  doctor 
believed  was  in  part  an  "expression  of  the  worker's 
apprehension  at  returning  to  work  and  stressing  his  back 
by  lifting  heavy  flour  bags." 

(iii)  The  complainant's  lack  of  success  in  his  attempt  to 
return  to  work  in  October,  1974  seemed  to  have  reinforced 
his  functional  disability. 

(iv)  In  March,  1975,  the  opinion  of  the  Board's  Surgical 
Consultants  that,  "A  gross  hysterical  factor"  was  involved 
in  the  claim.  As  well,  the  orthopaedic  specialist's 
examination  revealing  that  the  patient  exhibited  "more 
neuropsychiatric  than  orthopaedic  problems. " 

(v)  Following  the  above  assessments,  the  complainant 
underwent  a series  of  psychiatric  consultations  which 
indicated  that  he  was  partially  disabled  from  a psychi- 
atric point  of  view. 

(vi)  The  medical  practitioners  who  had  dealt  with  the 
complainant  seemed  to  unanimously  agree  that  the  injured 
worker  was  not  able  to  return  to  his  pre-accident 
employment  and  would  be  needing  assistance  in  finding 
suitable  alternative  employment. 

Possible  Recommendation 


1.  The  Appeal  Board  should  reconsider  its  decision  and 
recognize  the  claimant's  entitlement  to  a Permanent 
Partial  Disability  Award  and  compensation  for  the 
loss  of  earnings  he  had  suffered  due  to  a functional 
disability  which  arose  out  of  his  June  27,  1974 
compensable  accident.  To  this  end,  the  Workmen's 
Compensation  Board  should  have  the  claimant  and  all 
the  medical  information  on  file  assessed  and  reviewed 
by  another  independent  psychiatrist,  provided  the 
claimant  is  willing  to  cooperate.  The  focus  of  this 
assessment  should  be  whether  or  not  the  claimant  has, 
since  September  4,  1976,  been  partially  disabled  due 
to  a functional  disability  and  whether  or  not  this 
disability  is  related  to  his  compensable  accident." 

The  complainant's  employer,  upon  receipt  of  the  Ombudsman's 
possible  conclusions  and  recommendation,  made  oral  representatioi 
on  November  7,  1977  indicating  its  disagreement  to  these 
possible  conclusions. 

The  Chairman  of  the  Workmen's  Compensation  Board  informed 
the  Ombudsman  that  following  consideration  of  his  possible 
conclusions  and  recommendation,  the  Appeal  Board  had  concluded 
the  following: 
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"The  Appeal  Board  has  decided  to  have  the  claimant's 
entitlement  for  psychiatric  disability  reviewed  and 
assessed ...  the  Appeal  Board  has  received  a report  of 
the  independent  psychiatrist,  and  the  opinion  of  the 
Board's  consultant  in  psychiatry,  and  now  concludes 
that  the  claimant  be  granted  a 25%  award  for  psycho- 
logical disability  related  to  his  compensable 
accident  for  a 36-month  from  the  fourth  day  of 
February,  1976  to  be  paid  in  a lump  sum.  The  Appeal 
Board  also  directs  that  rehabilitation  services  be 
allowed  to  the  claimant  to  assist  him  in  returning  to 
gainful  employment.  The  Board  also  concludes  that 
all  costs  arising  from  this  decision  of  the  Board  be 
removed  from  the  employer's  accident  cost  record  and 
charged  to  the  Second  Injury  and  Enhancement  Fund." 

Upon  receiving  the  new  decision  of  the  Appeal  Board,  the 
Ombudsman  concluded  that  the  Board's  original  decision 
concerning  entitlement  for  an  organic  disability  was  not 
unreasonable  and  the  further  actions  taken  by  the  Board  in 
respect  to  psychiatric  entitlement  was  appropriate.  The  Board 
and  complainant  were  advised  of  the  results  of  our  inves- 
tigation and  the  file  was  closed. 
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APPENDIX  B 
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APPENDIX  C 


The  previous  five  reports  to  the  Legislature  included 
comprehensive  statistical  summaries,  which,  when  taken 
together,  cover  the  period  from  May,  1975  to  September  30, 

1978.  This  Sixth  Report  provides  a comprehensive  statistical 
summary  for  the  period  from  October  1,  1978  to  March  31,  1979. 
Comparable  figures  for  the  six  month  period  covered  by  the 
Fifth  Report  are  shown  in  square  brackets.  TABLE  FOURTEEN 
provides  definitions  for  the  terminology  used  in  this  chapter. 

In  addition,  this  Appendix  contains  a section  headed  "In  Progress 
Files".  This  section  summarizes  the  status  and  duration  of 
all  files  that  were  in  progress  at  the  end  of  the  period 
covered  by  this  report. 

At  the  beginning  of  the  period  covered  by  this  report 
we  changed  our  internal  policy  which  governs  the  opening  of  a 
file,  to  the  extent  that,  it  is  no  longer  necessary  to  open  a 
file  and  dictate  an  interview  summary  in  situations  where  in 
the  course  of  an  interview  an  appropriate  referral  is  provided 
to  the  complainant.  These  no  follow-up  non- jurisdictional 
complaints  and  no  follow-up  information  requests  are  documented 
by  the  interviewer  on  our  complaint  summary  form  for  reference 
and  statistical  purposes.  As  a result,  there  were  504  fewer 
file  openings  and  file  closings.  The  following  paragraphs 
reference  the  statistics  that  are  affected  by  the  change  in 
our  file  opening  policy. 

COMPLAINT  RECEPTION 


HOW  MANY  COMPLAINTS  WERE  RECEIVED? 

From  October  1,  1978  to  March  31,  1979  we  received 
2,376  [3,089]  complaints  for  which  we  opened  new  files.  In 
addition,  there  were  512  [521]  new  complaints  which  necessitated 
the  re-opening  of  a complainant's  file.  Therefore,  in  total 
we  received  complaints  relating  to  2,888  [3,610]  files. 

In  addition,  the  Office  received  2,558  [3,500]  no  follow-up 
complaints  and  information  requests  for  which  we  did  not  open 
a file.  Therefore,  on  an  annual  basis  the  Office  is  receiving 
approximately  11,000  [14,000]  complaints  and  information 
requests . 
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HOW  WERE  COMPLAINTS  RECEIVED? 

The  2,888  complaints  which  warranted  the  opening  of 
a file  were  received  in  the  following  manner: 

67%  by  mail 

20%  by  office  interview 
13%  by  hearing  interview 

The  2,558  no  follow-up  complaints  and  information 
requests  for  which  we  did  not  open  a file  were  received  in 
the  following  manner: 

4%  by  office  interview 
80%  by  telephone  interview 
16%  by  hearing  interview 

DID  COMPLAINTS  COME  FROM  ALL  REGIONS  OF  THE  PROVINCE? 

Once  again,  complaints  originated  from  all  regions 
of  the  Province.  As  in  previous  reports,  TABLE  ONE  shows 
that  more  closed  files  were  associated  with  complaints  (472) 
[536]  that  originated  from  REGION  NINE,  ONTARIO-NORTH,  than 
any  other  region.  As  shown  in  TABLE  TWO,  REGION  NINE  also 
had  the  highest  complaint-to-population  ratio.  On  the 
other  hand,  REGION  EIGHT,  OTTAWA-EAST  was  the  source  of  the 
fewest  number  of  complaints  (19  6)  . REGION  TWO,  TORONTO- 
SUBURBS  had  the  lowest  complaint-to-population  ratio.  As 
noted  in  previous  reports,  the  existence  of  correctional 
facilities  in  a particular  area  and  the  scheduling  of 
private  hearings  in  a particular  area  have  a significant 
impact  on  the  number  of  complaints  received  from  a region. 

For  example,  electoral  districts  with  correctional  facilities 
accounted  for  47%  of  all  closed  files,  whereas  these  districts 
constitute  only  30%  of  the  provincial  electoral  population. 

All  electoral  districts  in  TABLE  ONE  are  designated 
with  the  letters  (R) , (U)  or  (M)  depending  on  whether  the 

preponderance  of  the  polled  population  resides  in  a rural 
or  urban  setting.  Where  neither  the  rural  nor  the  urban 
electoral  population  exceeds  66%  of  the  total  riding  electoral 
population,  the  electoral  district  has  been  designated  as 
mixed  (M) . TABLE  ONE  shows  that  there  were  rural,  urban 
and  mixed  electoral  districts  where  the  number  of  closed 
files  was  either  disproportionately  high  or  low  in  relation 
to  its  electoral  population.  TABLE  THREE  shows  that  when 
these  figures  are  considered  on  a province  wide  basis  the 
rural,  urban  or  mixed  character  of  electoral  districts  does 
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not  appear  to  be  a significant  factor  affecting  the  ratio 
of  files  closed  to  electoral  population.  This  pattern  has 
persisted  since  the  inception  of  the  Office. 

FILE  CLOSINGS 


HOW  MANY  FILES  WERE  CLOSED? 

There  were  3,126  [3,597]  files  closed  during  the 
period  from  October  1,  1978  to  March  31,  1979.  The  monthly 
rate  of  file  closings  (521)  [599]  was  lower  than  the  previous 

reporting  period  because  of  the  aforementioned  change  in  our 
file  opening  policy.  The  monthly  rate  of  file  closings  (521) 
was  about  the  same  as  the  monthly  rate  of  file  openings  (481)  . 

The  disposition  analysis  of  these  closed  files 
indicates  that  there  were  538  [507]  instances  where  the 
complainant's  concern  involved  more  than  one  complaint.  As 
a result,  the  number  of  complaints  on  which  the  disposition 
statistics  are  based  exceeds  the  number  of  closed  files. 

Also,  there  were  512  [506]  files  closed  which  involved  new 
complaints  from  citizens  whose  complaints  were  included  in 
previous  reports  to  the  Legislature. 

HOW  LONG  DOES  IT  TAKE  TO  CLOSE  A FILE? 

The  3,126  [3,597]  files  closed  during  this  reporting 
period  required  an  average  of  112  [97]  days  to  close.  Files 
associated  with  jurisdictional  complaints  required  an  average 
of  170  [176]  days,  whereas  files  associated  with  complaints 
that  were  outside  the  Ombudsman's  juridiction  required  an 
average  of  68  [57]  days.  The  increase  in  the  average  duration 
to  close  a file  associated  with  a complaint  that  was  outside 
the  Ombudsman's  jurisdiction  is  a result  of  the  previously 
explained  change  in  our  policy  which  governs  the  opening  of 
a file.  As  a result  of  the  change  in  policy  this  figure  no 
longer  includes  no  follow-up  complaints  handled  in  the  course 
of  either  an  office  interview  or  a hearing  interview  because 
files  are  not  opened  in  these  situations. 

Again,  the  majority  (76%)  [76%]  of  files  were  closed 

within  a 90-day  period.  TABLE  FIVE  shows  that  1,261  [1,263] 
files  were  closed  within  a one-month  period.  The  majority 
of  these  files  were  associated  with  non- jurisdictional 
complaints.  For  example,  TABLE  SIX  shows  that  during  the 
month  of  January,  1979,  there  were  75  files  associated  with 
non- jurisdictional  complaints  that  were  opened  and  closed 
within  that  month.  The  average  duration  to  closing  for 
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jurisdictional  files  includes  549  [508]  files  which  required 
more  than  nine  months  to  complete.  Many  (953)  [675]  files 

associated  with  jurisdictional  complaints  were  closed 
within  90  days. 

ORGANIZATIONS 

WHICH  GOVERNMENT  AND  PRIVATE  ORGANIZATIONS 
WERE  INVOLVED  WITH  THE  COMPLAINTS? 

TABLE  SEVEN  shows  the  organizations  grouped  in 
eight  major  categories; 

I Government  of  Ontario 
II  Courts 

III  Federal  Government 
IV  Private 

V Municipalities/Local  Authorities 
VI  Other  Provinces 
VII  International 
VIII  No  Organization  Specified 

The  table  also  shows  the  jurisdictional  determination  for 
all  closed  complaints. 

The  majority  of  all  complaints  were  directed  against 
the  ministries,  agencies,  boards  and  commissions  of  the 
Province  of  Ontario  (2,567)  [2,625].  The  Ministry  of 

Correctional  Services  accounted  for  1,092  [1,034]  or  43% 

[39%]  of  the  Province  of  Ontario  complaints.  The  Workmen's 
Compensation  Board  was  involved  with  335  [397]  or  13%  [15%] 
of  the  Province  of  Ontario  complaints.  Overall,  66%  [69%] 
of  the  complaints  against  the  Province  of  Ontario  were 
directed  at  ministries,  and  the  remaining  34%  [31%]  involved 
complaints  against  agencies,  boards  and  commissions  of  the 
Province  of  Ontario. 

The  private  sector  accounted  for  491  [753]  or  13% 

[18%]  of  all  complaints.  In  addition,  municipalities  and 
local  authorities  accounted  for  236  [345]  or  6%  [8%]  of  all 
complaints.  The  Federal  Government  accounted  for  154  [287] 
or  4%  [7%]  of  all  complaints.  The  decrease  in  the  number  of 
complaints  relating  to  organizational  areas  outside  the 
jurisdiction  of  the  Ombudsman  is  attributable  to  the  previously 
described  change  in  our  policy  which  governs  the  opening  of 
a file. 
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COMPLAINT  DISPOSITION 

HOW  DID  YOU  DISPOSE  OF  COMPLAINTS? 

The  disposition  of  closed  complaints  is  summarized 
in  the  following  paragraphs  under  the  major  headings: 

(i)  Jurisdiction 

(ii)  Final  Action 

(iii)  Settlement 

All  complaint  disposition  figures  are  based  on  an 
exmination  of  3,664  [4,224]  complaints  dealt  with  during 
this  reporting  period. 

(i)  JURISDICTION 

HOW  MANY  COMPLAINTS  WERE  WITHIN  YOUR  JURISDICTION? 

There  were  1,502  [1,364]  complaints  within  our 
jurisdiction  as  defined  by  The  Ombudsman  Act,  1975.  The 
percentage  of  complaints  within  our  jurisdiction  during 
this  reporting  period  (47%)  is  not  comparable  with  the 
previous  reporting  period  (37%)  because  our  new  file 
opening  policy  has  significantly  reduced  the  number  of 
files  opened  for  complaints  outside  the  jurisdiction  of 
the  Ombudsman  (1,713)  [2,337].  These  figures  do  not  include 

either  the  88  [56]  instances  where  abandonments  and  withdrawals 
precluded  a jurisdictional  determination  or  the  361  [467] 
situations  involving  information  requests  and  information 
submissions. 

WHY  WERE  COMPLAINTS  OUTSIDE  YOUR  JURISDICTION? 

TABLE  EIGHT  shows  the  number  of  complaints  associated 
with  the  various  non- jurisdictional  categories.  The  complaints 
fall  into  five  major  groupings. 

The  first  group  includes  196  [295]  non- jurisdictional 
complaints  involving  municipalities,  local  authorities  and 
private  organizations,  such  as  universities,  which  are  funded 
either  in  whole  or  in  part  by  the  Province  of  Ontario. 

The  second  group  includes  the  374  [547]  premature 
complaints  where  the  complainants  had  not  exhausted  the  appeal 
remedies  associated  with  their  problems.  These  complaints  fall 
into  a special  non- jurisdictional  category,  in  that  the 
complaints  would  become  jurisdictional  in  the  event  that  the 
complainant  returns  to  our  Office  having  exhausted  his  or  her 
appeal  remedies. 
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The  third  group  includes  the  146  [291]  complaints 
directed  at  the  Federal  Government  of  Canada  and  the  20  [26] 
complaints  involving  other  provinces  and  countries.  i 

H 

The  fourth  group  includes  complaints  which  are  not  j 

within  the  Ombudsman's  jurisdiction  because  investigations  j 

in  these  areas  would  constitute  interference  with  the 
judicial,  legislative  or  executive  functions  of  government.  j 

These  include  complaints  involving  the  courts  (182)  [206] , \ 

a legal  advisor  to  the  Crown  (8)  [10]  or  the  Cabinet  (86)  i 

[19] . Also  included  in  this  group  are  235  [278]  complaints  | 

which  did  not  involve  a decision,  recommendation  or  act  of  ; 

a "governmental  organization"  or  did  not  affect  the  complainant 
"in  his  or  its  personal  capacity"  within  the  meaning  of 
Section  15(1)  of  The  Ombudsman  Act,  1975. 

Finally,  the  fifth  group  includes  those  non- jurisdictional 
complaints  involving  private  individuals  and  self-funding 
private  organizations.  There  were  466  [691]  complaints  in  this 
category. 

(ii)  FINAL  ACTION 

WHAT  FINAL  ACTION  DID  YOU  TAKE  ON  COMPLAINTS? 

There  are  nine  action  categories  which  define  the  extent 
of  the  action  taken  by  the  Ombudsman.  These  action  categories, 
as  set  out  below,  are  defined  in  TABLE  FOURTEEN: 

(i)  "Listen" 

(ii)  "Explain" 

(iii)  "Advise" 

(iv)  "Refer" 

(v)  "Inquire/Refer" 

(vi)  "Inquire" 

(vii)  "Suggest"  j 

(viii)  "Recommendation"  | 

(ix)  "Refuse  to  investigate  or  further  investigate"  | 

The  definitions  and  headings  associated  with  the  action  I 
categories  have  not  changed  for  this  Report.  ' 

The  number  of  complaints  in  each  action  category  is 
outlined  in  TABLE  NINE.  The  figures  under  the  heading  "All 
Complaints"  include  information  requests,  information 
submissions  and  complaints  where  the  jurisdiction  was  not 
determined.  The  "Refer"  (740)  [1,148]  and  "Inquire/Refer" 

(396)  [530]  action  categories  include  a large  number  of 

complaints  because  these  actions  are  associated  with  the  1,713 
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[2,337]  outside  jurisdiction  complaints.  There  were  a large 
number  of  "Inquire"  actions  (1,646)  [1,535]  because  this 

action  category  encompasses  all  jurisdictional  investigations 
except  where  a "Suggest"  or  "Recommendation"  action  is 
involved . 

In  addition,  TABLE  NINE  shows  the  assistance-related 
action  provided  to  complainants.  There  is  no  assistance 
associated  with  the  "Listen"  and  "Refuse  to  investigate  or 
further  investigate"  action  categories.  On  the  basis  of 
assistance-related  action  categories,  96%  [97%]  of  all 
complainants  received  assistance.  Assistance  was  provided  in 
94%  [95%]  of  the  jurisdictional  complaints  and  98%  [99%]  of 
the  non- jurisdictional  complaints. 

(iii)  SETTLEMENT 

HOW  MANY  COMPLAINTS  WERE  RESOLVED? 

TABLE  TEN  shows  that  1,161  [1,106]  of  the  3,664  [4,224] 
complaints  were  resolved.  The  percentage  of  complaints  that 
were  resolved  during  this  reporting  period  (32%)  was  about  the 
same  as  during  the  previous  reporting  period  (26%)  . 

Seventy-six  percent  (887)  [863]  of  these  complaints  were 

resolved  as  a result  of  the  assistance  of  the  Ombudsman. 

TABLE  ELEVEN  shows  that  the  majority  of  complaints  where  the 
Ombudsman  assisted  in  the  resolution  occurred  with  respect 
to  ministries  and  agencies  of  the  Province  of  Ontario.  As 
shown  in  TABLE  FOURTEEN,  a resolved  complaint  is  defined  as  a 
"...  complaint  which  culminates  in  a settlement  result  which 
favours  either  the  complainant  or  the  organization  complained 
against.  All  resolved  complaints  include  a determination  of 
whether  the  complaint  was  resolved  with  the  assistance  of  the 
Ombudsman  or  independently," 

TABLE  TEN  also  shows  that  a large  number  of  complaints 
(2,503)  [3,118]  could  not  be  resolved.  With  the  exception  of 

the  few  complaints  (54)  [17]  where  the  Ombudsman  decided  to 

"Refuse  to  investigate  or  further  investigate",  the  complaints 
which  were  not  resolved  involved  factors  which  precluded  a 
complaint  resolution.  In  1,625  [2,264]  unresolved  cases,  the 
complaint  was  outside  the  jurisdiction  of  the  Ombudsman.  In 
other  cases  the  complaint  was  abandoned,  withdrawn  or 
circumstances  changed  in  the  course  of  the  investigation.  In 
addition,  there  were  11  [10]  complaints  where  the  Ombudsman 
supported  the  complainant's  allegation  but  the  recommendation 
pursuant  to  Section  22  (3)  of  The  Ombudsman  Act,  1975  was  not 
accepted  by  officials  of  the  "governmental  organization". 
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HOW  MANY  RESOLVED  COMPLAINTS  WERE  SETTLED 
IN  FAVOUR  OF  THE  COMPLAINANT? 

There  were  496  [453]  complaints  resolved  in  favour 
of  the  complainant.  A significant  number  of  these  complaints 
(222)  [210]  were  resolved  through  the  assistance  of  the 

Ombudsman.  Additionally,  there  were  274  [243]  complaints 
that  were  independently  resolved  in  favour  of  the 
complainant.  Some  of  these  complaints  were  categorized 
as  independently  resolved  even  though  there  was  involvement 
on  the  part  of  the  Ombudsman's  staff.  However,  we  were 
unable  to  determine  conclusively  that  our  involvement  was 
predominantly  responsible  for  the  settlement  in  favour  of 
the  complainant. 

The  220  [210]  complaints  which  were  resolved  in  favour 
of  the  complainant,  as  a result  of  the  Ombudsman's  assistance, 
fell  into  three  categories: 

(a)  There  were  181  [167]  complaints  that  were  resolved 
in  the  course  of  the  investigative  process  when  previously 
unknown  information  was  brought  to  the  attention  of  the 
complainant  and  the  officials  of  the  organization  complained 
against. 

(b)  There  were  36  [37]  complaints  where,  in  the  course  of 
an  investigation,  a suggested  settlement  scheme  was  found  to 

be  acceptable  to  all  parties. 

(c)  There  were  5 [6]  complaints  where,  upon  the 
completion  of  an  investigation,  the  Ombudsman  made  a 
recommendation  pursuant  to  Section  22(3)  of  The  Ombudsman  Act, 
1975  which  was  accepted  by  officials  of  the  "governmental 
organization" . 

On  the  other  hand,  the  665  [653]  complaints  which  were 
resolved  in  favour  of  the  "governmental  organization"  occurred 
as  a result  of  the  assistance  provided  by  the  Ombudsman  when 
a decision  was  made  to  support  the  position  of  the  "governmental 
organization".  Thus,  the  Ombudsman  assisted  in  the  resolution 
of  these  cases  to  the  extent  that  the  settlement  result  in 
favour  of  the  "governmental  organization"  was  based  on  the 
Ombudsman's  finding. 
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IN  PROGRESS  FILES 

HOW  MANY  FILES  WERE  IN  PROGRESS  AT  THE  END 
OF  THE  PERIOD  COVERED  BY  THE  REPORT? 

There  were  1,914  [1,858]  in  progress  files  as  of 
March  31,  1979.  TABLE  TWELVE  shows  both  the  status  and  the 
duration  of  all  in  progress  files.  A total  of  1,528  [1,433] 
of  these  files  were  within  the  jurisdiction  of  the  Ombudsman. 
This  constitutes  79%  [77%]  of  all  in  progress  complaint  files. 
The  percentage  of  jurisdictional  in  progress  files  confirms 
the  suggestion  expressed  in  our  Fourth  Report  and  our  Fifth 
Report  that,  notwithstanding  the  handling  of  a large  number  of 
non- jurisdictional  complaints,  the  preponderance  of  staff 
resources  has  been  assigned  to  jurisdictional  complaints 
involving  substantial  investigative  and  legal  research  work. 
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TABLE  NO.: 

1 (i) 

TITLE: 

CLOSED  FILES  BY  REGION  AND 
ONTARIO  ELECTORAL  DISTRICT 

REGION 


NAME 


Toronto-Centre 

Toronto-Suburbs 

Golden  Horseshoe 

Ontario  West-Central 

Ontario  Western-Ring 

Toronto  North-East  Corridor 

Ontario  North-Central 

Ottawa-East 

Ontario-North 


Note:  The  designations  below  apply  to  the  schedules  found 

in  this  table. 

(1)  An  asterisk  -*-  indicates  a constituency  where 
a correctional  facility  is  located. 

(2)  The  notations  (R) , (U)  or  (M)  designate  the 

constituency  as  (R)  Rural,  (U)  Urban  or 

(M)  Mixed  Urban-Rural.  Electoral  population 
figures  are  based  on  the  number  of  names  on 
the  polling  list  as  taken  from  Pages  26-29 
"1977  Ontario  Election  Summary  From  the  Records". 

(3)  This  table  is  based  on  2888  closed  files  where 
a constituency  determination  could  be  made. 


NUMBER 

1 

2 

3 

4 

5 

6 

7 

8 
9 
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*The  March  31  , 1979  inventory  of:  in  progress  NOTF:  The  figures  in  brackets  represent 

files  counted  1914  files.  additional  file  reopenings  and  file 

closings  involving  complainants  who 
have,  over  time,  brought  a second  or 
third  new  complaint  to  the  Ombudsman. 
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TABLE  NO.:  7 (vi)  TITLE:  COMPLAINTS  BY  ORGANIZATION 


TITLE:  OUTSIDE  JURISDICTION  COMPLAINTS  BY  REASONS 


TABLE  NO.:  3 


REASONS 

Number  of 
Complaints 

Percentage  of 
Complaints 

Not  a Governmental  Organization 

1 

Less  than  1% 

Not  Affected  in  Personal  Capacity 

234 

13.7% 

Cabinet 

86 

5% 

Premature 

374 

21.8% 

Judges/Courts 

182 

10.6% 

Legal  Advisor  or  Counsel  to  Crown 

8 

Less  than  1% 

Private 

484 

28.2% 

Municipal/Local 

178 

10.4  % 

Other  Provinces/Countries 

20 

1.1% 

Federal 

146 

8.5% 

OUTSIDE  JURISDICTION 
COMPLAINT  TOTAL 

1713 

100% 
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TABLE  NO.:  9 

FINAL  ACTION  ANALYSIS/  H 

TITLE:  ASSISTANCE  TO  COMPLAINANTS  I 

1 

ALL  COMPLAINTS 

Number 

of 

Action 

Complaints 

Refuse  to  Investigate  — 

No  Assistance  1 

or  Further  Investigate 

3.4%  i 

Listen 

70  _ 

Explain 

457 

Advise 

249 

Refer 

740 

Inquire/Refer 

396 

Inquire 

1646 

Suggest 

36 

Assistance 

Recommendation 

16 

96.6% 

TOTAL  3664 

WITHIN  JURISDICTION  COMPLAINTS 

Number  of 

Action 

Complaints 

Refuse  to  Investigate  —i 

No  Assistance 

or  Further  Investigate 

5.5% 

Listen 

30  J 

Explain 

149 

Advise 

27 

Refer 

3 

Inquire/Refer 

4 

Inquire 

1183 

Suggest 

36 

Assistance 

Recommendation 

16 

94.5% 

TOTAL  1502 

OUTSIDE  JURISDICTION  COMPLAINTS 

Number  of 

Action 

Complaints 

Listen 

22  ] 

No  Assistance 

Explain 

203 

1.3% 

Advise 

194 

Refer 

705 

Inquire/Refer 

363 

Assistance 

Inquire 

226 

98.7% 

TOTAL  1713 

208 


TABLE  NO.: 


10 


TITLE: 


COMPLAINT  SETTLEMENT  STATUS 


NUMBER  OF  CLOSED 
COMPLAINTS 


Resolved/Assisted/Favour  Complainant  222 
Resolved/Independent/Favour  Complainant  274 
Resolved/Assisted/Favour  Governmental  Organization  665 
Total  Resolved  1161 
Not  Resolved  2503 

Total  Complaints  3664 


REASONS  (Not  Resolved) 


Abandoned  246 

Withdrawn  166 

No  Solution  Identified  21 

Circumstances  Changed  19 

Information  Requests/Submissions  361 

Outside  Jurisdiction  1625 

Refuse  to  Investigate  or 

Further  Investigate  54 

Recommendation  Denied  11 

Total  Not  Resolved  2503 
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TABLE  NO.: 

12 

STATUS  AND  DURATION  OF  IN  PROGRESS 
FILES/OFFICE  WIDE  SUMiyiARY 

IN  PROGRESS  STATUS  CATEGORIES 

1 Not  assigned 

2 Assigned/No  action  taken 

3 Under  review  to  determine  jurisdiction 

4 Under  review  to  determine  jurisdiction/S .C . O . 
pending  (Section  15(5)) 

5 Under  legal  research  to  determine  jurisdiction 

6 Inquiries  underway  for  non- jurisdictional  letter 

7 Non-Jurisdictional  letter  being  prepared 

8 Response  to  information  request  being  prepared 

9 Under  investigation  without  Section  19(1)  letter 

10  Preparing  Section  19(1)  letter 

11  Awaiting  response  to  Section  19(1)  letter 

12  Preparing  guidelines  pursuant  to  Section  19(1)  response 

13  Not  assigned/Section  19(1)  response  received 

14  Under  investigation  pursuant  to  Section  19(1)  response 

15  Undergoing  legal  research  during  investigation 

16  Awaiting  Case  Conference 

17  Section  19(3)  preparation/letter/response 

18  Section  22(3)  preparation/letter/response 

19  Section  22(4)  preparation/letter/response 

20  Section  18  preparation/letter 

21  Being  prepared  for  closing 

22  Ready  to  be  submitted  to  Records  for  closing 
99  Other 


Explanation ; 

The  nximber  at  the  top  of  each  column  represents  the 
status  category  most  appropriate  to  the  file. 


TABLE  NO.:  12  (i)  TITLE:  STATUS  AND  DURATION  OF  IN  PROGRESS  FILES/OFFICE  WIDE  SUMMARY 
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TABLE  NO.: 


14 


TITLE: 


DEFINITION  OF  TERMS 


GENERAL 


The  definitions  under  the  heading  "Complaint  Disposition" 
provide  the  basis  for  the  disposition  analysis  of  all  files 
closed  by  the  Office  of  the  Ombudsman  during  a reporting  period. 

A detailed  analysis  using  these  definitions  is  not  carried  out  for 
no  follow-up  complaints  and  no  follow-up  information  requests  where 
a file  was  not  set  up. 


COMPLAINT  DISPOSITION 


"DURATION " 


The  number  of  calendar  days  from  the  date  the  complaint 
is  received  to  the  date  on  which  the  file  is  closed. 
"JURISDICTION" 


A determination  of  whether  the  Ombudsman  is  empowered 
to  investigate  a complaint.  The  jurisdictional  determination 
is  based  on  an  evaluation  of  the  complaint  in  the  context  of  the 
provisions  of  The  Ombudsman  Act,  1975,  in  particular,  Section  15(1) 
which  requires  that  a complaint  be  directed  against  a "governmental 
organization"  as  defined  in  Section  1(a)  of  the  Act.  Other  sections 
of  the  Act  specifically  limit  the  Ombudsman's  jurisdiction  to 
investigate  complaints.  These  other  reasons  are  listed  in  this 
chapter  under  the  heading  "JURISDICTION". 


"FINAL  ACTION" 

The  extent  of  the  action  taJcen  on  a complaint  as  determined 
at  the  time  of  the  closing  of  a file.  The  final  action  possibilities 
are : 

"Listen" 

"Explain" 

"Advise" 

"Refer" 

"Inquire/Refer" 

"Inquire" 

"Suggest" 

"Recommendation" 

"Refuse  to  Investigate 

or  Further  Investigate" 

"LISTEN" 

The  extent  of  the  action  taken  when  a complaint  is  received 
and  no  further  action  is  possible,  such  as  when  a complaint  is 
abandoned  or  withdrawn. 
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TABLE  NO.: 


14  (i) 


TITLE: 


DEFINITION  OF  TERMS 


"EXPLAIN" 


The  extent  of  the  action  taken  when  a complainant  is 
offered  an  explanation  of  his  or  her  circumstances. 


"ADVISE" 

The  extent  of  the  action  taken  when  a complainant  is 
offered  general  advice  concerning  his  or  her  problem. 

" REFER" 

The  extent  of  the  action  taken  when  the  complainant 
is  directed  to  a specific  organization. 


"INQUIRE/REFER" 

The  extent  of  the  action  taken  when  the  complainant  is 
directed  to  a specific  organization  as  the  result  of  contacts 
between  the  Ombudsman's  staff  and  the  staff  of  the  organization 
to  which  the  referral  is  made. 

"INQUIRE" 

The  extent  of  the  action  taken  when  contacts  are  made 
on  behalf  of  the  complainant,  but  there  is  not  a referral  nor  a 
suggestion  or  recommendation.  All  inquiries  include  either 
advice  or  an  explanation. 


"SUGGEST" 

The  extent  of  the  action  taken  when  an  inquiry  results 
in  a proposed  course  of  action  for  resolving  the  problem. 

A "Suggest"  action  may  involve  organizations  which  are  not 
"governmental  organizations"  within  the  meaning  of  The  Ombudsman 
Act,  1975. 


" RECOMMENDAT ION " 

The  extent  of  the  action  taken  when,  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act,  1975,  an  investigation  results 
in  a recommendation  to  a "governmental  organization". 
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TABLE  NO.:  14 


(ii)  TITLE: 


DEFINITION  OF  TERMS 


"REFUSE  TO  INVESTIGATE  OR  FURTHER  INVESTIGATE" 

The  extent  of  the  action  taken  when  the  Ombudsman  decides 
not  to  investigate  or  further  investigate  a complaint.  This  action 
category  applies  only  to  complaints  within  the  jurisdiction  of 
the  Ombudsman. 


"SETTLEMENT" 

A set  of  determinations  which  describe  the  finalization 
of  a complaint  in  terras  of  the  following  considerations: 

(i)  Was  the  complaint  resolved? 

(ii)  For  those  complaints  that  were  resolved: 

(a)  Was  the  complaint  resolved  as  a result  of 
the  Ombudsman's  assistance  or  was  the 
complaint  independently  resolved? 

(b)  Was  there  a finding  that  the  complaint  was 
supported  or  not  supported? 

(c)  Was  the  complaint  resolved  in  favour  of 

the  complainant  or  was  the  complaint  resolved 
in  favour  of  the  "governmental  organization"? 

"SETTLEMENT  STATUS" 

A determination  of  whether  a complaint  was  resolved. 

"FINDING" 

A decision  by  the  Ombudsman  that  the  complainant's 
contentions  were  founded  or  unfounded.  The  former  are  designated 
as  "Supported"  complaints,  and  the  latter  are  designated  as 
"Not  Supported"  complaints. 


"RESOLVED  COMPLAINT" 

A complaint  which  culminates  in  a settlement  result  which 
favours  either  the  complainant  or  the  organization  complained  against. 
All  resolved  complaints  include  a determination  of  whether  the 
complaint  was  resolved  with  the  assistance  of  the  Ombudsman  or 
independently. 


TABLE  NO.: 


14  (iii) 


TITLE: 


DEFINITIONS  OF  TERMS 


"NOT  RESOLVED  COMPLAINT" 

A complaint  which  does  not  culminate  in  a settlement 
result  for  one  of  the  following  reasons: 

(a)  The  complaint  was  abandoned. 

(b)  The  complaint  was  withdrawn. 

(c)  An  appropriate  solution  could  not  be  identified. 

(d)  The  relevant  circumstances  changed  in  the 
course  of  an  investigation. 

(e)  The  complaint  constituted  a request  for  information. 

(f)  The  complaint  was  outside  the  jurisdiction  of 
the  Ombudsman. 

(g)  The  Ombudsman  refused  to  investigate  or 
further  investigate. 

(h)  The  recommendation  of  the  Ombudsman  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act,  1975,  was 

denied  by  officials  of  the  "governmental  organization". 

"SETTLEMENT  RESULT" 

A determination  of  whether  the  complaint  was  resolved 
in  favour  of  the  complainant  or  the  "government-al  organization" 
complained  against. 


Minute*  ^'11, 
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n (.'  c e n-  b e r 15,  1978,  I’’  n r,  t*  A 7 6 7 

APPENDIX  D 

STATEMENT  ISSUED  BY  THE  VJORKMEN ' S COMPENSATION  BOARD 
ON  DECEMBER  15,  1978  REGARDING  ITS  POLICY  ON  EXTENDING 
"BENEFIT  OF  REASONABLE  DOUBT" 

BENEFIT  OF  RCASONABLE  DOUBT 

Tlie  "Benefit  of  Rensonnble  Doubt"  principle  is 
applied  to  all  levels  of  decision-making  at  the  Board. 

The  benefit  of  reasonable  doubt  is  not  applied 
as  a substitute  for  evidence  in  that  tliere  must  be 
some  evidence  to  support  the  claim  before  the  benefit 
of  reasonable  doubt  is  apjilied. 

The  Board  interprets  the  principle  as  meaning 
that  it  is  not  necessary  to  adduce  conclusive  proof  in 
support  of  a claim  for  compensation.  Tlie  Board,  v.'b.  en 
adjudicating  entitlement,  will  draw  from  all  the  cir- 
cumstances of  the  case,  from  the  evidence  adduced,  and 
from  the  medical  opinions,  all  reasonable  i ti  f e r e n c e s and 
presumptions  in  favour  of  recognizing  entitlement. 

When  applied  to  an  injured  employee,  the  effect 
is  that  the  employee  does  not  require  a preponderance  of 
evidence  in  support  of  his  claim,  so  long  as  reasonable 
inferences,  based  on  the  balance  of  probabilities  and  not 
mere  possibilities,  can  be  drawn  in  his  favour. 


APPROVED  BY  THE  BOARD 
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OMBUDSMAN  BROCHURE 


APPENDIX  E 


Can  your 

Ontario 

Ombudsman 


lielp  you  ? 


Ijthe  course  of  running  any  government, 
tere  are  bound  to  be  times  when  some 
c izens  feel  they  have  been  treated  unfairly. 

Their  complaints  may  arise  through  some 
ation  that  has  been  taken  (or  neglected)  by 
aivil  servant  or  by  some  branch  or  ministry 
0 some  other  government  body.  Or  a com- 
print may  stem  from  some  decision  or 
npommendation  made  in  the  name  of  the 
glvemment  or  one  of  its  agencies,  boards 
0 commissions. 

5ome  people’s  complaints  are  based  on 
siiple  misunderstandings  of  government 
p)cedures  or  individual  rights.  Other  cases 
ase  from  serious  injustices  that  should 
b remedied. 

Adiatever  the  cause,  people’s  complaints 
dserve  consideration. 


n Ontario,  complaints  about  the  Provincial 
g^emment  may  be  investigated  by  the 
Cabudsman. 


L’Ombudsman 
de  rOntario, 
peut~il  vous 
aider  ? 


Au  cours  de  I’administration  de  tout 
gouvemement,  il  arrive  parfois  que  certains 
citoyens  aient  le  sentiment  d’ avoir  ete  traites 
d’une  faqon  injuste. 

Leurs  plaintes  peuvent  survenir  suite  a des 
actions  qui  ont  ete  prises  (ou  negligees)  par 
un  fonctionnaire  du  gouvemement,  une 
direction,  un  ministere  ou  organisme 
gouvememental.  Une  plainte  pent  egalement 
resulter  d’une  decision  ou  recommandation 
faite  au  nom  du  gouvemement,  d’une  de  ses 
agences,  regies  ou  commissions. 

Certaines  plaintes  portees  par  le  public 
sont  basees  sur  de  mauvaises  interpretations 
des  procedures  gouvemementales  ou  droits 
de  I’individu.  D’autres  cas  traitent  de 
serieuses  injustices,  qui  devraient  etre 
corrigees. 

Quelle  qu’en  soit  la  cause,  les  plaintes 
portees  par  le  public  meritent  d’etre 
considerees. 

Dans  la  province  de  I’Ontario,  I’Ombuds- 
man  pent  faire  enquete  sur  les  plaintes 
concemant  le  gouvemement  provincial. 


^ ^ ^ 


The  Honourable  Donald  R.  Morand,  formerly 
Justice  of  the  Supreme  Court  of  Ontario  for  18-1/2 
years,  was  appointed  Ombudsman  of  Ontario  in 
January,  1979.  Mr.  Morand  was  Chairman  of  the 
Royal  Commission  on  Metropolitan  Toronto  Police 
Practices  in  1976  and  was  instrumental  in  establish- 
ing the  Family  Law  Branch  of  the  Supreme  Court 
of  Ontario  the  same  year. 


“Ombudsman”,  a Swedish  word  of  long  and 
honourable  tradition,  means  a protector  or  defender 
of  citizens’  rights. 

Ontario  has  had  an  Ombudsman  since  1975. 

That  was  the  year  the  Legislature  passed  The 
Ombudsman  Act,  which,  among  other  things, 
guarantees  that  the  Ombudsman  can  perform  his 
duties  independently  of  the  government.  This  Act 
makes  the  Ombudsman  accountable  directly  to 
the  Legislature. 

Unlike  most  other  public  officials,  the  Ombuds- 
man cannot  be  appointed  without  the  approval  of 
the  Legislature,  which  also  receives  formal  reports 
from  him  on  his  work,  at  least  once  a year,  through 
the  Speaker.  These  reports  are  reviewed  by  an  all- 
party committee  of  the  Legislature  known  as  the 
Select  Committee  on  the  Ombudsman. 


L’Honorable  Donald  R.  Morand,  ancien  juge  a la  Cour  f 
supreme  de  I’Ontario  pendant  18-1/2  ans,  a ete  nomme 
Ombudsman  de  I’Oncario  en  janvier  1979.  M.  Morand 
fut  President  de  la  Commission  royale  d’enquete  sur  les  I 
pratiques  de  la  Police  de  Toronto  metropolitain  (Metro- 
politan Toronto  Police  Practices)  en  1976  et,  la  meme 
annee,  contribua  a I’etablissement  de  la  Direction  du 
droit  familial  de  la  Cour  supreme  de  I’Ontario. 


Le  terme  “Ombudsman”,  de  provenance  suedoise  et 
de  longue  et  honorable  tradition,  signifie  protecteur  ou 
defenseur  des  droits  des  citoyens. 

L’Ombudsman  en  Ontario  existe  depuis  1975.  Cette 
annee,  I’Assemblee  legislative  a adopte  la  Loi  sur 
rOmbudsman  qui  garantit,  entre  autres,  que  I’Ombuds-  ‘ 
man  accomplira  ses  functions  independamment  du  i 
gouvemement.  Par  cette  loi,  1’ Ombudsman  rend  compl  I 
de  ses  actes  directement  devant  I’Assemblee  legislative  I 

A la  difference  de  la  plupart  des  autres  agents  public;  I 
rOmbudsman  ne  peut  etre  nomme  sans  I’approbation  1 
de  I’Assemblee  legislative.  Au  moins  une  fois  par  annef  j 
rOmbudsman  lui  adresse,  par  I’intermediaire  du  : 
President  de  I’Assemblee,  des  rapports  precis  concer-  ; 
nant  ses  actions.  Ces  rapports  sont  alors  examines  par 
un  comite  de  I’Assemblee,  connu  sous  le  nom  de  Comi  ■ 
d’enquete  sur  I'Ombudsman,  et  compose  de  membres  ‘ 
de  tous  les  partis  politiques. 


The  Ombudsman  / Ontario 


L’Ombudsman  / Ontario 


1 
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What  can  the  Ombudsman  do  about 
my  complaint? 


ij  ier  the  power  given  him  by  the  Legislature,  the 
,)i|budsman  and  his  staff  can  investigate  your 
oiiplaint  thoroughly;  and  since  he  is  independent 
(f  ie  government  of  the  day,  he  is  in  a position  to 
^aier  and  weigh  all  the  relevant  facts  impartially. 


tv  1 1 be  told  the  results  of  the 
In  BStigation? 


_e|ainly.  If  the  Ombudsman  undertakes  an 
m'stigation  of  your  complaint,  he  must  let  you 
what  happens  to  it. 


Can  the  Ombudsman  order  the 
government  to  remedy  a bad 
situation? 


vobut  if  a government  ministry  ignores  one  of  his 
ecmmendations,  he  can  take  the  matter  to  the 
^nnier  and,  if  necessary,  to  the  Legislature, 
v'hre  it  could  become  a public  issue.  He  can  use 
Iciof  persuasion  in  the  right  places. 


irj  there  some  kinds  of  problems  the 
irpudsman  cannot  deal  with? 


Being  an  Ontario  official,  the  Ombudsman 
anpt  deal  with  federal  matters  (such  as  postal 
Irce  or  unemployment  insurance  cheques)  or 
l^govemment  concerns  (such  as  garbage 
j^ption  or  by-law  enforcement), 
ije  Ombudsman  cannot  take  up  cases  against 
rivjte  individuals  or  companies  (such  as  domestic 
ispites  or  a problem  with  the  manufacturer  of 
THity  product). 

Sine  provincial  matters,  too,  are  beyond  his 
oit  — courts,  judges.  Cabinet  decisions,  and 
tills  taken  by  the  government’s  legal  advisors. 


QQuelles  actions  TOmbudsman  peut-il 
intenter  concernant  ma  plainte? 


De  par  le  pouvoir  confere  par  I’Assemblee,  TOmbuds- 
man  ainsi  que  son  personnel  peuvent  faire  une  enquete 
approfondie  au  niveau  de  votre  plainte;  et  du  fait  qu’il 
est  independant  du  gouvemement  actuel,  il  est  en 
mesure,  d’une  maniere  impartiale,  d’assembler  et  peser 
tous  les  faits  pertinents  a votre  plainte. 


Q 


Les  resultats  de  I’enquete  me  seront-Us 
communiques? 


Absolument.  A partir  du  moment  oil  I’Ombudsman 
entreprend  une  enquete  sur  votre  plainte,  il  se  doit  de 
vous  informer  des  developpements  s’y  rattachant. 


QL’Ombudsman  est-U  en  mesure 

d’ordonner  le  gouvemement  de  remedier 
a une  mauvaise  situation? 


Non,  mais  dans  le  cas  oil  un  ministere  gouvememental 
n’accepterait  pas  une  de  ses  recommandations,  il  peut 
porter  le  cas  a I’attention  du  Premier  ministre  et,  si 
necessaire,  devant  I’Assemblee,  dans  quel  cas  cela  pour- 
rait  devenif  une  affaire  publique.  Il  peut  faire  usage 
d’une  grande  persuasion  parmi  les  milieux  concemes. 


QExiste-il  certaines  categories  de  problemes  que 
rOmbudsman  ne  peut  traiter? 


Oui.  L’Ombudsman,  en  tant  que  fonctionnaire  ontarien, 
ne  peut  s’occuper  des  cas  federaux  (tels  que  services 
postaux  ou  cheques  d’assurance  chomage)  ou  encore  au 
niveau  du  gouvemement  local  (tels  que  ramassage  des 
ordures  menageres  ou  application  de  reglements 
municipaux). 

L’Ombudsman  n’a  pas  la  possibilite  d’intervenir  dans 
des  cas  contre  des  individus  ou  des  compagnies  privees 
(tels  que  conflits  de  menage  ou  problemes  avec  le  fabricant 
d’un  produit  defectueux). 

Certaines  affaires  provinciales  sont  egalement  hors  de 
sa  competence  — tribunaux,  juges,  decisions  du  Cabinet 
et  actions  prises  par  les  conseillers  juridiques  du 
gouvemement. 
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Even  so,  the  Ombudsman’s  work  encompasses  a 
wide  range  of  concerns,  such  as  workmen’s  com- 
pensation, OHIP,  expropriation  of  land  for  provin- 
cial highways,  family  benefits,  retail  sales  tax,  and 
many,  many  others. 

If  you  have  an  unresolved  complaint  and  aren’t 
sure  whether  it  falls  within  the  Ontario  Ombuds- 
man’s scope  of  duties,  it’s  a good  idea  to  inquire 
anyway.  Someone  on  the  Ombudsman’s  staff  will 
tell  you  whether  he  can  be  of  service  in  your  case. 


QAt  what  stage  should  I take  my 
complaint  to  the  Ombudsman? 


It’s  best  to  think  of  the  Ombudsman  as  a last  resort 
— the  person  who  tries  to  help  you  after  all  other 
approaches  have  failed.  With  any  complaint  against 
the  Ontario  government,  your  first  step  should  be 
to  go  right  to  the  person  or  group  involved  — the 
ministry,  commission,  board  or  whatever.  If  that 
doesn’t  produce  a satisfactory  result,  take  your 
complaint  to  the  head  of  the  organization. 

If  that  step  also  fails,  see  whether  your  MPP  can 
help  you.  (That’s  part  of  his  or  her  job  as  your 
elected  representative.) 

Also,  for  some  situations  (land  severance,  certain 
tax  matters,  for  instance,  or  racial  discrimination) 
there  are  special  boards  or  systems  or  procedures 
set  up  especially  to  enable  people  to  appeal  against 
or  object  to  actions  they  believe  are  wrong. 

You  should  try  all  these  steps  and  stages,  as 
necessary,  before  approaching  the  Ombudsman. 
Only  when  you  have  tried  all  statutory  avenues  for 
complaint,  appeal  or  objection,  or  only  when  the 
stipulated  time  for  appeals  and  objections  has  run 
out,  can  the  Ombudsman  investigate  your 
complaint. 


De  meme,  la  fonction  de  FOmbudsman  englobe  un  | 
champ  tres  etendu  de  domaines,  par  exemple  les  acci-| 
dents  du  travail,  OHIP,  expropriation  des  terres  aux^j 
de  construction  d’autoroutes  provinciales,  assistance 
familiale,  taxe  de  vente  au  detail  et  nombre  d’autres. 

Dans  le  cas  ou  vous  auriez  une  plainte  irresolue  et  qu 
vous  ne  seriez  pas  certain  si  celle-ci  tombe  ou  pas  sous 
juridiction  de  FOmbudsman,  il  serait  bon,  de  toutes 
fagons,  de  s’enquerir  a ce  sujet.  Un  des  membres  du 
personnel  de  FOmbudsman  sera  en  mesure  de  vous 
informer  si  FOmbudsman  pent  vous  preter  assistance.! 


QA  quelle  etape  pourrais-je  porter  ma  plainte  a 
I’attention  de  TOmbudsman? 


II  est  preferable  de  considerer  FOmbudsman  en  tant 
qu’organisme  a contacter  en  “dernier  ressort”  — celu 
qui  met  tous  ses  efforts  a votre  service  une  fois  que  ' 
toutes  les  autres  actions  entreprises  ont  echoue.  Pour  ’ 
toute  plainte  portee  contre  le  gouvemement  provincia  | 
vous  pourriez,  comme  premiere  etape,  entrer  en  conb ' 
avec  la  personne  ou  le  groupe  implique  — le  ministere  ri 
la  commission,  la  regie  ou  autres. 

Et  si  cette  demarche  n’apporte  pas  de  resultats  satis 
faisants,  votre  plainte  devrait  etre  portee  a Fattention 
la  haute  direction  de  Forganisme  conceme.  [ 

Dans  le  cas  ou  cette  demarche  s’avererait  egalemer  i 
infructueuse,  veuillez  contacter  votre  depute,  lequel  | 
pourrait  prendre  des  mesures  pour  vous  aider  (c’est  u ' 
de  ses  responsabilites  en  tant  que  votre  representante ; 

De  meme,  pour  certaines  situations  (morcellement 
terrains,  certains  problemes  d’impot  ou  de  discrimina 
tion  raciale),  il  existe  des  regies,  procedures  ou  syster 
speciaux  qui  sont  crees  particulierement  afin  de  per- 
mettre  au  public  de  faire  objection  ou  interjeter  appel ' ! 
contre  des  actions  qu’il  estime  prises  a tort.  I 

Tous  ces  echelons  et  etapes,  le  cas  echeant,  devrai«  i 
etre  suivis  avant  de  contacter  FOmbudsman.  L’Ombi  ' 
man  pourra  faire  enquete  sur  votre  plainte  seulement  j 
apres  que  vous  ayez  essaye  toutes  les  avenues  statuta  iJ 
dans  le  cadre  de  votre  plainte,  appel  ou  objection,  ou 
seulement  apres  que  le  temps  impart!  pour  les  appels  H 
objections  ait  expire.  ” 
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How  do  I make  my  complaint  to  the  I Quelles  procedures  dois-je  suivre  pour  porter 

Ombudsman?  I ^ ma  plainte  a I’attention  de  I’Ombudsman? 


)imay  file  a complaint  by  telephoning,  writing  a 
tr  or  visiting  the  Ombudsman’s  office.  The 
cjesses  and  telephone  numbers  for  the  Ombuds- 
ilare  provided  on  the  last  page  of  this  booklet 
c he  main  office  is  listed  in  your  telephone  book. 
^embers  of  the  Ombudsman’s  staff  also  travel 
idiently  to  other  cities  and  towns  in  Ontario,  to 
:we  complaints  and  to  speak  publicly  to  various 
giizations.  To  find  out  when  a member  of  the 
rudsman’s  staff  will  be  visiting  your  area, 
i:e  telephone  or  write  to  the  Ombudsman’s 

■ih 

liimu  wish  to  file  your  complaint  by  long-distance 
ehone,  please  bear  in  mind  that  collect  calls 
n}Dt  be  accepted,  but  you  can  avoid  costly 
a ms  by  calling  just  long  enough  to  leave  your 
n;,  address  and  telephone  number,  so  that  a 
il  member  can  get  in  touch  with  you  promptly 
r lore  details. 

Vjiatever  means  you  choose  for  lodging  a com- 
iit,  you  can  rest  assured  that  it  will  be  received 
cifidence,  as  a private  matter  between  you  and 
e mbudsman. 

T e Ombudsman’s  office  is  open  from  9 a.m.  to 
D.ji.,  Mondays  through  Fridays,  but  you  can 
ehone  at  any  hour  and  leave  a message.  A staff 
2iber  will  contact  you  as  soon  as  possible. 


iVhat  if  I am  unable  to  speak  or  write 
*idequately  in  English  or  F rencb? 


;a 


? make  your  complaint  in  whatever  language 
Ti'iit  comfortable  for  you.  The  Ombudsman’s 
ifljan  speak  a total  of  18  languages  besides 
igiph  and  French,  and,  if  necessary,  someone 
il  ■, range  an  interpreter  for  you. 


Vous  pouvez  enregistrer  votre  plainte  en  telephonant  au 
Bureau  de  FOmbudsman,  en  lui  adressant  une  lettre  ou 
en  vous  rendant  a ses  locaux. 

Les  adresses  et  numeros  de  telephone  pour  rejoindre 
rOmbudsman  sont  indiques  sur  la  demiere  page  decette 
brochure  et  ceux  du  Bureau  principal  sont  inscrits  dans 
I’annuaire  telephonique. 

Des  membres  du  personnel  de  FOmbudsman,  egale- 
ment,voyagent  frequemment  dans  les  autres  centres  de 
la  province  de  FOntario,  dans  le  but  de  recevoir  des 
plaintes  et  faire  des  discours  publics  au  niveau  de 
diverses  organisations. 

Pour  toutes  informations  concemant  les  visites  a venir 
du  personnel  de  FOmbudsman  dans  votre  region,  vous 
pouvez  contacter  le  Bureau  de  FOmbudsman  par 
telephone  ou  par  ecrit. 

Si  vous  desirez  enregistrer  votre  plainte  par  telephone 
longue  distance,  il  serait  bon  que  vous  gardiez  a Fesprit 
le  fait  que  les  appels  telephoniques  a frais  vires  ne  peu- 
vent  etre  acceptes.  Par  contre,  vous  pourrez  eviter  des 
couts  telephoniques  onereux  en  appelant  suffisamment 
longtemps  pour  donner  votre  nom,  adresse  et  numero 
de  telephone,  et  ainsi  permettre  a un  des  membres 
du  personnel  de  vous  rappeler  rapidement  pour  plus 
de  details. 

Quels  que  soient  les  moyens  que  vous  choisissiez  en 
vue  de  soumettre  votre  plainte  a Fattention  de  FOmbuds- 
man, vous  pouvez  etre  assure  qu’elle  sera  traitee 
confidentiellement,  comme  une  affaire  privee  entre  vous 
et  FOmbudsman. 

Le  Bureau  de  FOmbudsman  est  ouvert  de  9h.00  a 
17h.00,  du  lundi  au  vendredi,  mais  vous  pouvez  tele- 
phoner  a n’importe  quelle  heure  et  laisser  un  message. 
Un  membre  du  personnel  vous  contactera  des  que 
possible. 


QQue  puis-je  faire  s’il  m’est  impossible  de 
parler  ou  d’ecrire  adequatement  en 
anglais  ou  en  fran^ais  ? 


Veuillez  enregistrer  votre  plainte  en  utilisant  la  langue 
dans  laquelle  vous  vous  sentez  le  plus  a False.  Le  person- 
nel de  FOmbudsman  peut  parler  un  total  de  18  langues, 
sans  compter  Fanglais  et  le  frangais  et,  si  necessaire,  une 
personne  du  Bureau  vous  pourvoira  les  services  d’un 
interprete. 


I 
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QWhat  about  inmates  in  provincial  cor- 
rectional institutions  or  patients  in 
psychiatric  facilities? 


Any  letter  addressed  to  the  Ombudsman  from  any 
such  person  must  be  forwarded  immediately, 
unopened.  His  replies  are  also  delivered  unopened. 


QWill  I be  charged  a fee  for  having  my 
complaint  investigated? 


No.  Regardless  of  the  outcome,  there  is  no  fee. 


Write,  telephone,  or  visit: 

Office  of  the  Ombudsman, 

6th  Floor,  65  Queen  Street  West, 

Toronto,  Ontario  M5H  2M5.  (416)  869-4000 


or 

2nd  Floor,  1265  East  Arthur  Street, 
Thunder  Bay,  Ontario  P7E  6E7 
(807)  623-5058 


or  at  the  Legislature,  apply  to: 

Room  157,  Main  Legislative  Building, 
Queen’s  Park,  Toronto. 

Telephone:  965-7930  or  869-4163. 


QQu’en  est-il  au  niveau  des  detenus  dans  les. 
etablissements  correctionnels  provinciauJ 
des  patients  dans  les  etablissements  j 

psychiatriques?  « 


Toute  lettre  adressee  a TOmbudsman  par  une  personne  ' 
d’un  tel  etablissement  doit  etre  transmise  immediate- 
mentsansetreouverte.  Les  reponses  de  rOmbudsman  i 
sont  egalement  delivrees  sans  etre  ouvertes. 


QAurai-je  a payer  des  frais  pour  que  ma  plaii 
fasse  I’objet  d’une  enquete? 


Non.  Quelle  que  soit  Tissue  de  votre  plainte,  il  n’y  a 
aucun  frais  a verser. 


Veuillez  ecrire,  telephoner  ou  vous  rendre 
a Tendroit  suivant: 

Bureau  de  TOmbudsman, 

6eme  etage,  65  rue  Queen  quest, 

Toronto,  Ontario  M5H  2M5.  (416)  869-4000  j 


2 erne  etage,  1265  rue  Arthur  est 
Thunder  Bay,  Ontario  P7E  6E7 
(807)  623-5058 


ou  a TAssemblee  legislative,  vous  adresser  a:  | 

Bureau  157,  Edifice  principal,  Assemblee  legislate 
Queen’s  Park,  Toronto,  Ontario.  | 

Telephone:  965-7930  ou  869-4163.  ' 


